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CHAPTER  V. 

On  the  Language  by  wMch  Estates  in  Fee  are 

to  he  created  or  limited. 

npO  the  elation  or  transfer  of  an  estate  in  / 

fee  by  deed,  it  is  requisite  that  the  land 
or  other  subject  of  property  should  be  limited, 
as  to  individuals,  to  the  individual  and  his  heirs; 
and,  as  to  sole  corporations;  as  a  bishop,  parson, 
vic^,  master  of  an  hospital,  &c* ;  to  the  corpo- 
rate person  and  his  successors  (a).. 

Many  exceptions  are  to  be  noticed. 

Such  limitation  must  be  either  by  express 
words,  as  to  the  heirs  in  one  case,  and  the  suc- 
cessors in  the  other  case;  or  by  words  of  direct 
and  immediate  reference  (h). 

Words  of  direct  and  immediate  reference 
will  suffice.    , 

(a)  Litt.  §  13 ;  1  Inst.8  b;  a  Bl.  Com.  107  ;  Wright's  Ten. 
152 ;  1  Roll.  Abr.  83s,  1. 50;  Shep.  Touch.  101. . 
(h)  Shep.  Touch.  101. 
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2  ON    ESTATES    IN    FEE. 

The  word  heirs  pr  'su%:.cessors  need  not  be  in 
the  identical  .deed  o(  grant,  or  other  mode  of 
assurancei;  by  wliich  the  estate  is  granted  or 
convejfcdr 

.  Thus,  where  one  to  whom  lands  have  been 
'P  granted  in  fee  does,  after  reciting  the  grant,  or 
without  any  recital,  grant  the  lands  to  another 
as  fully  as  they  were  granted  to  him  (c). 

Or,  where  a  man  grants  two  acres  to  A  and  JB, 
to  hold  one  acre  to  A  and  his  heirs,  and  the 
/     other  acre  to  J5,  "  in  form  aforesaid''  (d). 

Or,  where  a  man  seised  of  lands  in  fee,  enfeoffs 
another  iii  fee,  and  continues  in  possession  of 
tj)6  hud^  clai^mbg  to  hold  them  at  the  will  of 
the  feoffee ;  and  the  feoffee  enfeoffs  the  person 
by  whom  he  was  enfeoffed,  in  these  terms: 
*•  You  have  given  me  these  lands  (naming 
them) ;  as  fully  as  you  have  given  them  to  me, 
I  assure  them  to  you''  (e). 

In  these  and  the  like  instances,  the  fee-simple 
will  pass  without  any  limitation,  to  the  heirs, 
in  express  terms.  The  fee  passes  by  reason  of 
the  words  of  direct  and  immediate  reference. 
These  words  are  effectual,  under  the  rule,  that 
verba  relatd  hoc  maxime  operantur  per  refe^ 
rentiam^  ut  in  eis  in  esse  videntur  (f}. 

As  oflen  as  the  estate  is  to  be  determinable, 
qualified  or  conditional,  the  words  proper  and 

adapted  to  describe  the  event  on  which  •  the 

» 

(c)  Shep.  Touch,  loi ;  Com.  Dig.  EstatOi  A.  d. 
Xd)  Shep.  Touch,  loi ;  i  Inst.  9  b. 
(^)  39  Ass.  19 ;  2 Leon.  2^;  1  last.  9b. 
(f)  1  Inst.  359. 
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estate  is  to  determine,  or  be  defeated,  must  be 
added,  so  as  to  express  the  agreement  of  the 
parties.  The  intention  does,  in  all  cases,  pre- 
scribe the  time  or  event  to  be  designated  by 
these  words. 

For  a  long  series  of  years  it  has  been  usual, 
and  is  the  practice  at  this  day,  on  conveying 
an  estate  in  fee,  to  limit  the  property  in  which 
that  estate  is  to  be  had,  to  the  feofiee  or  grantee, 
liis  heirs  and  assigns  for  ever.  ] 

.  These  words,  assigns  for  ever,  are  not  neces- 
sary to  the  conveyance  of  an  estate*  in  fee ; 
neither  of  them  is  material. 

The  word  assigns  expresses  no  other  privilege 
than  th,e  law  confers  on  the  owner,  as  entitled 
to  alien  or  transfer  his  estate ;  and  the  word 
for^ever  is  merely  declaratory  of  the  time  for 
which  the  subject  of  the  conveyance  shall  be 
enjoyed. 

Without  the  word  assigns  in  the  limitation, 
the  perscm  to  whom  the  conveyance  is  made 
would  have  the  same  power  of  alienation  as  he 
may  exercise  when  this  word  is  inserted  in  tha 
deed  of  grant;  and  as  the  limitation  is  extended 
to  the  heirs  generally,  without  any  restriction, 
by  the  mention  of  any  particular  space  of 
time,  to  mark  the  continuance  of  interest,  the 
feoffee  or  grantee  will  have  an  estate  in  fee- 
simple,  though  the  word  "  for  ever'^  be  omitted. 
And  when  the  word  for  ever  is  added,  it  may  be 
and  often  is  qualified  or  restricted ;  without  any 
objection,  on  the  ground  of  repugnancy. 
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Thus,  under  a  gift  tq  a  man  and  his  hell's 
and  assigns  for  ever ;  and  if  he  shall  die  without 
heirs  of  his  body,  then  to  another  person  ;  the 
donee  will,  even  in  a  deed,  have  an  estate-tail, 
and  not  an  estate  in  fee-simple.  So  a  grant 
by  the  premises  of  a  deed  to  a  man  and  his 
heirs,  habendum  to  him  amJ  his  heirs  for  several 
lives  (g)i  gives  an  interest  for  the  lives  only  ; 
for  the  words  of  the  habendum  are  explanatory 
of  the  intention,  and  show,  that  though  the 
heirs  are  to  be  entitled,  they  are  to  take  for  a 
limited  Ume,  and  not  generally  and  indefinitely. 
On  the  other  hand,  a  grant  to  a  man  and  his 
heirs  of  his  body,  habendum  to  him  and  bis 
berrs  (hj,  gives  him  several  estates;  one  in  tail, 
the  other  in  fee. 

AH  these  and  the  like  cases,  of  which  there 
are  a  great  variety,  are  authorities  proving  no 
more  than  that  the  word  heirs  may  be  qualified 
and  explained  to  mean  a  limited  interest;  and 
that  it  does  not,  ex  vi  ierminh  and  in  opposition 
to  a  manifest  intention,  import  a  fee-simple. 

The  rule  in  application  to  deeds  is  only  that 
a  fee  cannot  be  transferred  or  created  without 
a  limitation,  in  terms,  or  by  reference,  to  the 
heirs.  No  substituted  words  of  perpetuity  will, 
"'""pt  in  special  cases,  be  allowed  to  supply 
place. 

berefore,  a  grant  in  a  deed  to  a  man  and 
ssigns;  or  to  him  and  his  assigns  for  ever; 

Sken.  44 ;  WUkitu  v.  Daure,  Brownl.  169. 
Thiavtm  v.  Cotter,  Cro.  J.  470 ;  Perk.  $  170. 
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or  in  fee-simple,  by  that  term.;  or  to  him  and 
his  successors ;  or  so  long  as  the  grantor,  who 
has  an  estate  in  fee-sknple  in  other  lands,  his 
heirs  and  assigns,  shall  hold  these  lands,  will 
not,  by  reason  of  tlile  omission  of  a  limitation 
to  the  heirs,  pass  more  than  an  estate  for 
life  (ij. 

There  is  a  case  (k) ,  in  which  it  is  reported 
to  have  been  adjudged,  that  an  estate  in  fee 
in  a  rent  passed  without  the  word  heirs.  The 
case  is  stated  to  this  effect :  ^^  If  a  man  lease 
^  manor  for  life,  and  after  grant  a  certain  rent 
to  be  taken  out  of  the  said  manor  by  the  hands 
of  the  lessee  and  his  assigns,  and  of  others  into 
whose  hands  soever  the  said  manor  shall  come: 
this,  it  is  said,  is  a  good  grant  in  fee,  and 
shall  continue  after  the  death  of  the  lessee  of 
the  manor/' 

Certainly  there  were  in  this  case  words 
sufficiently  demonstrating  an  intention  to  give 
a  fee.  Still  the  authorities  already  noticed 
appear  to  govern  cases  of  this  description,  and 
4eny  their  efficacy,  as  far  as  they  tend  to  create 
a  fee. 

It  is  admitted,  that  on  a  partition  between 
tenants  in  fee,  a  rent  granted  for  owelty  of 
partition  may,  and  in  the  absence  of  words  of 
restriction,  will,  be  a  rent  in  fee  CO* 

(i)  1  Inst.  9  a;  Shep.  Touch,  loi ;  Litt,  j  i ;  i  iDst  3b; 
9  BL  Com.  107 ;  Com.  Dig.  Estate,  A.  a. 
rfr;  a6  Ass.  136  b,  pi.  38 ;  18  Yin.  479. 
(l)  \  Inst  9,  10;  Shep.  Touch.  101.. 
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The  conclusion  from  a  former  observatioii  (m) 
on  the  necessity  of  words  to  charge  the  heirSy 
is,  that  the  grant  of  a  right  or  doty  being  8 
charge  on  the  person,  or  so  far  as  it  is  to  charge 
the  person,  cannot  bind  the  heirs,  without  words 
expressly  naming  them. 

Unless  they  are  charged,  no  fee  can  be 
created. 

That  the  grant  may  give  a  fee,  it  must  be 
made  by  the  grantor,  for  himself  and  his  heirs, 
to  the  grantee  and  his  heirs  (nj. 

The  omission  of  the  word  heirs,  on  the  part 
of  the  grantor,  m  the  limitation  to  the  grantee^ 
will  confine  the  effect  of  the  grant,  in  its  extent, 
to  an  interest  merely  of  freehold ;  and,  as  it 
will  be  insisted  on  in  the  chapter  on  Estates 
for  Life,  to  an  estate  for  the  life  of  the  grantor, 
and  not  of  the  grantee ;  for  as  the  heirs  are  not 
charged  so  as  to  give  the  grantee  an  estate  for 
his  own  life  absolutely,  it  is  most  beneficial  to  him 
to  have  an  estate  for  the  life  of  the  grantor. 

A  limitation  to  a  parson  ("o) ,  in  his  politic 
capacity,  and  his  jieirs,  gives  him  an  estate  for 
life  only ;  on  the  other  hand,  a  grant  to  a 
bishop,  or  other  sole  spiritual  corporation  (pj^ 
*  in  frankalmoign^  conveys  the  fee ;  for  the 
words,  in  frankalmingny  evince,  that  the  grant 
is  tQ  the  bishop,  &c.  as  a  corporation,  in  his 
corporate  capacity;  and  the  words,  in  frank-- 

(m)  1  Vol.  509.  (n)  1  Inst.  144 ;  Yin.  Abr.  Annuity^  B. 

(0)  1  Inst.  8  b ;  4  Hen.  V.  9. 
(p)  a  Bl.Com.  109;  1  Inst.  10  b. 
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almoigfh  do,  ex  vi  termini^  ^pply  the  want  of 
words  of  limitation ;  and  as  often  as  a  limitation 
is  to  a  natural  person^  his  heirs  and  successors, 
or  to  a  person  in  his  corporate  capacity,  his 
heirs  and  successors ;  the  word  ^iicce^^or^,  in 
the  former  case»  and  in  the  latter  case  the 
word  heirs,  is  not  of  any  signification.  It  will 
be  rejected  in  construction  of  the  deed. 

In  a  limitation  to  a  natural  person,  the  word 
*  successors,  and  in  a  limitation  to  a  person 
who  is  a  sole  corporation  in  his  politic  capacity, 
the  word  heirs,  will  not  give  an  estate  in  fee. 
The  law  rejects  the  words  which  are  useless ; 
and,  once  for  all,  it  may  be  observed,  that  its 
.  the  heir  succeeds  to  the  ancestor,  so  does  the 
successor  to  the  predecessor  as  his  heir  in  his 
politic  capacity  (q).  For  this  reason,  and  with 
the  exception  already  noticed,  the  word  suc<» 
cessors  is  required,  in  order  to  the  conveyance 
of  an  estate  in  fee  to  a  sole  corporation ;  and 
the  word  Successor  does,  with  reference  to  a 
oorpotation,  perform  the  like  office  with  the 
word  heirs,  as  referrible  to  individuals  (q) . 

Nor  is  it  necessary,  even  in  a  grant  by  deed, 
that  the  grant  should,  by  one  entire  or  con^ 
tinuoufi  etpression,  be  to  the  grantee  and  his 
heirs.  It  may  be  by  divided  clauses ;  as  to  il 
for  life,  with  a  remainder  to  his  right  heirs  (r)i 

It  will  be  sufficient,  that  it  should^  from  tlie 
context,  appear  that  he  and  his  heirs  are  to 
have  the  benefit  of  the  grant.    Thus,  where  a 

^  (q)  1  ItMt.  8  b.  CO  Shcp.  Touch,  loi. 
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grant  was  of  a  rent  to  A^  and  afterwards,  that 
he  "and  his  heh^  should  distrain  for  it.  This 
limitation  of  distress  to  him  and  his  heirs  en- 
larged the  estate,  and  made  it  a  fee-simple  ('«>. 

It  is  also  to  be  observed,  that  in  a  gift  to  a 
natural  person,  the  limitation,  when  made  by 
deed,  must  be  to  him  and  his  heirs^  in  the 
plural  number,  and  not  to  him  and  his  heir,  in 
the  singular  number  (ss).  A  grant  to  a  man 
and  his  heir^  by  deed,  passes  an  estate  for  life 
only. 

For  an  estate  by  deed  to  a  man  and  his  heir 
cannot  be  transmited  in  perpetual  succession  (t)t 
because  only  one  representative  is  expressed. 

The  heir  cannot  take  by  way  of  remainder, 
because  the  limitation  is  to  the  heir  by  a  con- 
junction copulative,  and  is  not  limited  as  in 
White  V.  Collins  (u)y  by  way  of  remainder :  nwr 
can  he  take  as  joint-tenant  with  his  ancestor, 
because  nemo  est  hares  vrventis ;  and  the  an- 
.cestor  cannot  take  in  respect  of  the  limitation 
to  his  heir,  because  the  word  heir  is  no,t  used 
.  to  mark  the  contipuance  of  the  estate  in  the 
ancestor^  Mr.  Serjeant  Hawkins  adds  CvJ,  in 
his  Abridgment  of  Coke  on  Littleton^  "  An 
estate  for  life  can  have  continuance  only  during 
the  life-time  of  persohs  who  are  in  esse,  when 
4;he  grant  is  made." 

rOPerCoie,  C.J.  3Bula.  198.  O')  i  Inat.  8  b,  83  a. 

CtJ  1  luBt.  8  b ;  Gilb.  on  Uses,  34 ;  Gilb.  on  Tenures,  954 ;  but 
see  the  observatioo  of  £yre,  C.  J.  in  Trollop  v.  Trollop,  Ambl. 
♦57- 

fuj  Com.  Rep.  sSg.  CvJ  Hawk.  Abridg.  Co.  Litt.  la. 
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The  proposition  of  the  Serjeant  is  not  cor- 
Tect.  White  v.  Collins,  already  cited  in  Chap.  3, 
on  the  Rule  in  Shelley  s  Case,  proves,  that  an 
heir  taking  as  purchaser,  even  after  the  death 
of  the  ancestor,  may  be  tenant  for  life ;  and  the 
very  ground  of  his  taking  as  purchaser,  and  the 
exemption  from  the  rule  in  Shelley  s  case  is, 
that  the  gift  to  the  heir  is  for  life  only,  and 
not  for  an  estate  of  inheritance. 

When  Hawkins  wrote,  an  opinion  prevailed, 
that  an  estate  for  life  could  not  be  limited 
to  a  person  not  in  esse.  That  opinion  is  over- 
ruled (wj. 

This  opinion  originated,  in  all  probability, 
from  the  consideration,  that  an  estate  granted 
for  lives,  must  be  for  lives  in  ewe,  at  the  grant, 
and  not  for  the  lives  of  persons  to  be  ascer- 
tained. 

The  rule  does  not  apply  to  a  grant  to  a 
person  not  in  esse^  by  way  of  remainder ;  or 
disqualify  him  to  take  an  estate  merely  and 
simply  for  his  lifd,  either  by  direct  limitation, 
or  by  construction  of  law. 

In  Mr.  Hargrave's  Annotations  on  1  Inst,  (x) 
it  is  said,  according  to  many  authorities,  heir 
may  be  nomen  colkctiimm^  as  well  in  a  deed  as 
a  will,  and  operate  in  both,  in  the  same 
manner  as  heirs,  in  the  plural  number. 

The  cases  in  the  margin  Yy>^  we  cited  as 
authorities  for  this  position. 

(%»}  Q  Abfltr.  166.         *   (xj  Vhi  supra f  and  2  Woodd.  376. 

Cy)  «  Roll.  Abr.  253;  1  Roll.  Abr,  839,  K.  pi.  i.    [In  this 

case;  which  is  Cheek  and  Da^,  the  queation  arose  on  a  will ;  and 
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The  authority  of  Mr*  Hargrave  is  so  highly 
respected,  that  the  author  did  not  think  himseUT 
justified  to  pass  over  this  annotation  without 
notice ;  but  it  is-  submitted,  that  all  those  autho- 
rities are  of  gifts  in  wiUs  and  not  in  deeds. 
Though  the  word  heir,  in  the  singular  number, 
has  in  a  deed  been  held  to  pass  the  inheritance j 
that  instance  occurred  in  the  case  of  a  gift  in 
tail,  and  in  tail  with  a  very  limited  course  of 
descent.  It  is  with  great  deference,  however, 
that  any  observations  are  made,  even  with  the 
appearance  of  diilering  from  Mr.  Hargrave^  or 
of  not  adopting  his  opinion. 

Also,  as  often  as  the  limitation  is  to  two 
persons,  it  must  express  whether  the  heirs  are 
to  be  of  both  these  persons  or  of  one  of 
them  (z);  and  when  of  one  of  them  only^ 
then  also  of  which  of  them  in  particular ;  as  of 
one  in  certain,  or  of  the  survivor  of  them,  &c. 
sA  grant  to  two  men  and  heirs  (aj^  without  any 
specification  that  the  heirs  shall  be  of  both 
persons,  or  of  one  of  them,  is  void  as  to  the 
heirs  for  uncertainty. 

As  it  is  not  clear  whether  the  law  is  to  appro- 
priate  these  words  of  limitation  to  both  the 
grantees,  or  to  one  of  them  only ;  and  if  to 

the  opinions  of  Popham   aAd  Fetmer  vere  extra-judicial.] — 

Ambi.  453.    Godbolt,  155;  T.  Jones,  111 ;   Cro.  £liz.  313; 

Robinson's  Oavelkind,  95, 96;  1  Burr.  38 ;  Vin.  Abr.  10  vol.  333, 

K.  pi.  1 :  lb.  8  vol.  333. 
(zj  Hob.  94,  cites  2a  H.  YI. ;  Shep.  T.  101 ;  1  Inst  8  b.    , 
(a J  1  Inst.  8  b ;  19  Hen.  VI.  S3 ;  ao  Hen.  VI.  34 ;  Latcb.  42^ 

per  Dodder f  5  Rep.  11a;  Shep.  Touch*  19 ;  37  Hen.  VI.  5. 
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one  of  them  only,  then  to  M^hich  of  them  in 
particular,  there  is  an  uncertainty  which  the 
law  will  not  supply  by  construction.  And  the 
persons  to  whom  the  grant  is  made,  with  this 
uncertainty  in  the  designation  of  the  heirs,  will 
have  an  estate  for  life  only- 

A  devise,  with  the  same  words  of  limitatic»i) 
would  give  to  the  devisees  the  fee  jointly. 

Also,  in  deeds^  the  limitation  must  be  to  the 
heirs  with  the  conjunctive  and  (h). 

A  grant  to  a  man  w  his  heirs  passes  a  mere 
estate  for  life  (c) .  It  is  otherwise  in  wills ; 
and  it  is  apprehended  a  grant  to  a  man  and 
his  heirs  or  assigns  is  sufficient  to  convey  the 
fee :  since  a  grant  of  this  description  does,  in 
the  first  instance,  clearly  extend  the  gift  to  the 
•heirs;  and  the  subsequent  words  in  the  dis- 
junctive, express  the  construction  of  the  law, 
that  the  grantee,  in  case  he  should  not  choose 
to  transmit  the  property  in  succession^  may 
dispose  of  it  by  conveyance. 

It  is  not  universally  true,  that  a  limitation 
to  a  man  and  his  hein  conveys  an  estate  in 
fee. 

Either  from  words  of  qualification,  or  from 
the  nature  and  extent  of  tl^  interest  of  the 
grantor,  or  from  the  nature  of  the  interest  which 
is  granted,  an  estate  for  life,  or  a  mere  chattel 
interestt  or  an  estate  at  will,  may  pass. 

Hius,  neither  a  grant  to  a  man  and  his  heirs 

(b)  1  last.  9  b.  (c)  See  i  In8t#g  b;  2  Atk.645. 
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,     for  the  life  of  another  person,  or  for  years  (d}y. 
I     or  generally,  without  livery  of  seisin,  or  without 
i      those  other  circumstances  which  may  be  requi- 
site to  tlie  transfer  of  a  freehold  interest,  will 
convey  a  fee. 

Neither  does  a  grant  to  a  man  and  his  heirs 
I     of  the  next  presentation  of  an  advowson  pass 
the  fee  of  the  advowson  (e).     It  passes  a  chatr 
tel  interest  only. 

And  there  is  a  point  already  noticed,  peculiar 
to  the  creation  of  a  fee  in  rights  or  duties, 
which  are  personal  and  applicable  to  those 
rights  or  duties,  so  far  only  as  they  are  merely 
personal. 

That  a  grant  of  this  description  may  create 
a  perpejtuity  of  interest,  it  must  be  made  by 
the  grantor,  for  himself  and  his  heirs^  to  the 
grantee  and  his  heirs  ffj.  The  omission  of  the 
word  heirs^  in  the  clause  of  grant,  on  the  part 
of  the  grantor  (ff) ,  or  in  the  clause  of  limita- 
tion, on  the  part  of  the  grantee,  will  confine 
the  estate  to  the  life  of,  it  is  apprehended,  the 
grantor,  and  not  of  the  grantee.  The  duty  or 
charge  is  personal,  and  the  heirs.of  the  grantor 
will  not  be  bound  unless  they  are  charged  in 
their  character  of  heirs ;  and  when  they  are 
not  chargeable,  the  estate  must  determine  with 
the  life  of  the  grantor ;  and  the  grant  being  of 

fdj  Litt.  §  740 ;  Poph.  87.    Sec  Buckler's  2  Rep.  sSy  for  a 
distinction.  (e)  U>  Vin.  Abr.  Estate,  9  a,  pL  2« 

(fj  Vin.  Abr.  Annuity,  505;  1  Inst.  144  ^  5  Brook.  Charge^ 
pi.  54;  111  Hen,  VII,  i;  BodveU  v.  Bodvdl,  Cro.  Car.  170 ;, 
1  Inst.  144  b.  Cff)  I  RoU:  Abr.  226. 
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iSuch  a  nature,  that  the  estate,  though  limited  to 
the  heirs  of  the  grantee,  cannot  continue  be- 
yond the  life  of  the  grantor,  the  estate  must 
take  its  denomination,  in  point  of  quantity, 
from  the  extwit  of  thtf  utmost  time  for  which 
it  may  have  continuance. 

The  right  of  charging  one  individual  for  his 
life,  (and  this  is  the  effect  of  the  grant  in  point  of 
law,)  is  of  a  limited  and  confined  nature ;  and 
the  interest  or  estate  in  that  subject,  must  be 
as  limited  and  confined  as  is  the  subject  itself. 

The  obligation  is  not  to  descend  on  the  heirs 
of  the  grantor;  and  therefore  the  right  of 
charging  them  cannot  exist  in  the  grantee  or 
his  heirs. 

When  the  heirs  are  charged,  they  are  liable 
M  far,  and  during  such  time  only,  as  they  have 
assets. 

They  may   continue  chargeable   for   fever;     J 
and  the  duty  thus  imposed  on  the  ancestor,  and 
on  the  heirs,  may  be  the  subject  of  perpetual 
succession ;  in  other  words,   an  hereditament 
communicating  every  inheritable' quality. 

These  observations  are  applicable  only  to 
duties  chargeable  on  the  person  solely,  and  to 
those  duties  only  with  reference  to  the  original 
grants  of  these  interests. 

Let  an  annuity  be  granted  by  one  man  for 
himself  and  his  heirs,  to  another  man  and  his 
heirs  ;  and  this  annuity  may,  from  the  inherit- 
able quality  annexed  to  it  on  its  first  creation, 
be  granted  in  fee  to  another,  by  words  of  Hmi- 
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tation,  to  that  person  and  his  heirs,  without 
any  words  to  charge  the  heirs  of  the  grantor 
or  conveying  party. 

The  terms  of  the  first  grant  communicate  to 
the  subject  of  that  grant,  a  perpetual  ex- 
istence. 

To  transfer  the  entire  interest  and  estate  in 
this  subject,  nothing  more  is  requisite  than  to 
add  to  a  grant  to  the  person,  to  whom  the 
transfer  is  to  be  made,  words  of  Umitation  to 
the  hairs;  thus  comprising  the  whole  extent  of 
the  interest  or  estate  therein. 

The  words,  for  himself  and  his  heirs,  inserted 
in  such  second  grant,  and  in  reference  to  the 
grantor,  would  be  superfluous.  No  effect  woidd 
flow  from  them;  nor  could  any  use  be  made  of 
them.  These  terms  of  obligation  are  properly 
used  in  those  instances  only,  in  which  a  charge 
is  erieated ;  and  not  in  those  instances  in  which 
the  right  to  that  charge,  as  already  created,  is 
to  be  transferred  or  discharged. 

When  the  person  who  is  the  owner  of  an 
annuity,  which  he  holds  in  fee,  grants  that 
annuity  for  himself  and  hU  heirs^  he  u6es  words 
which  are  without  any  application,  and  conse- 
quently meaning. 

The  annuitant  may  transfer  his  annuity,  or 
release  the  same,  without  any  reference  to  his 
heirs;  and  his  heirs  will  be  equally  bound  by 
the  grant  or  release,  as  well  when  they  are  not 
as  when  they  are  named  (g). 

(g)  Vin.  Abr.  Annuity,  B.  pi.  i. 
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It  cannot  b^  fairly  contended,  that  a  new 
annuity  is  created.  This  would  be  contrary  to 
the  intention.  One  annnity  only  is  granted. 
The  annuity  so  granted  is  the  annuity  already 
in  existence,  and  not  an  annuity  to  arise  from 
the  new  grant. 

An  cM^nual  sum  granted  by  (me  person  to 
another  fox  a  continuance  of  lime,  will,  in  .some 
caaes,  be  an  annuity  or  rent-charge  depending 
on.  cireiimstaoces ;  and,  in  other  cases,  wUl  be 
an  annuity  or  rent-charge  at  the  election  of  the 
person  to  whom  the  grant  is  made. 

One  qualiGcalion  is  to  be  understood ;  when  an 
annual  sum,  granted  by  one  person  to  anoth^y 
may  be  an  annuity  or  rent-*chiyrge  at  the 
election  of  the  grantee,  it  is  alvmfs  esteismed  n 
rent-charge  until  election  shall  be  made  (g) . 

Though  the  same  grant  may,  at  eliection, 
pass  eiljdief  an  annuity  or  rent-charge  (h)^  yet, 
taken  as  a  grant  of  an  annuity,  it  may  be  suf^ 
ficient  to  pass  an  estate  for  life  only,  for  wimt 
of  the  word^  for  himself  and  his  heir^^  on  the 
part  of  the  grantor,  in  the  clause  of  grant; 
whaler  taken  as  a  grant  of  a»  reiit<<{harge,  it 
nmy,  notwithstanding  the  omission  of  these 
words,  pass  an  estate  in  fee.  It  is  not  to  be 
concluded,  that  the  words  for  himself  ami  his 
heirsj  in  an  original  grant  of  a  personal  charge, 
do  of  themselves,  and  directly,,  give  continuance 

CgJ  I  Inst.  144  b ;  Fnlwood  v.  Ward,  Poph.  86. 
(h)  Bodvellw.  Bddcdly  Cro.Qur.  170. 
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to  the  estate  of  the  grantee.  That  the  grantee's 
estate  may  be  a  fee,  it  must  be  extended  by  a 
limitation  to  his  own  heirs.  The  word  heirs^ 
relatively  to  him,  is  indispensably  necessary 
for  the  purpose. 

The  word  heirs  in  the  clause  of  grant,  and 
with  reference  to  the  person  to  be  charged,  is 
to  give  continuance  to  the  charge  itself,  as  the 
subject  matter  of  the  grant,  by  obliging  the 
heirs,  to  the  value  of  the  assets  which  shall 
descend  to  them,  to  be  answerable  for  the 
charge. 

The  grant  first  creates  a  charge,  and  by  its 
obligation  on  the  grantor  and  his  heirs,  it  is  or 
may  be  a  subject  to  continue  for  ever ;  and  then 
the  charge  may  be  limited  for  an  estate  in 
perpetuity. 

Grants  of  annuities  by  corporations  aggregate 
of  many,  without  words  to  bind  their  successors, 
are  not  within  the  reason  of  grants,  by  indivi- 
duals, without  words  to  bind  their  heirs  (i)  ; 
for  the  corporation,  and  not  the  members,  are 
charged  by  the  grant;  and  the  corporation 
may  continue  for  ever ;  and  for  that  reason,  the 
annuity  will,  without  any  words  imposing  the 
obligation  on  tho  successors,  be  a  charge  during 
the  time  expressed  by  the  words  of  limitation. 

Some  observations  on  the  extent  of  gifts  in 
this  form,  the  quantity  of  time  they  convey, 
and  the  reason  of  the  difference  ascribed  to 

(i)  Yin*  Abr.  Annuity;  B.  pi.  3.' 
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words  of  purchase  and  limitation  have   been 
already  offered. 

Since  some  notice  has  in  this  chapter,  and 
in  other  parts  of  this  Essay,  been  taken  of 
limitations  to  the  right  heirs  as  purchasers,  it 
will  not,  by  any  means,  be  foreign,  to  the  design 
of  this  Essay,  to  state  the  difference  of  con- 
struction which,  under  different  circumstances, 
is  made  on  gifts  to  the  right  heirs  as  piir- 
chasers* 

« 

Indeed,  the  frequent  occurrence  of  limitations 
to  the  right  heirs,  gives  this  subject  a  claim  to 
more  than  ordinary  attention  (j)  - 

The  first  inquiry  is,  whether  the  words  right 
heirs,  are  words  of  purchase,  or  are  words  of 
limitatioQ ;  or  are  of  no  avail,  as  being  the  old^ 
use ;  or  void,  as  being  to  the  right  heirs  of  the^ 
grantor,  or  of  a  testator. 

When  the  limitation  is  to  the  right  heirSf 
e6  nomine^  of  a  testator,  the  gift  is  void,  and 
the  fee  will  descend. 

So  if  the  gift  be  to  the  right  heirs  of -4,  (the 
eldest  son,  or  a  particular  son,  who  is  the  heir, 
excepted,  and  notwithstanding  a  declared  inten-* 
tion  to  exclude  him). 

The  true  ground  of  the  case  of  Goodtitle  ex 
dem.  Bfliley  v.  Fugh  (k)j  (the  authority  in 
point,)  is,  that  if  you  exclude  the  eldest  son,  the 

(j)  1  Vol.  ii6,  «9o. 

(h)  3  Brown's  Pari.  Cas.  by  Torn!.  454  ;   Butler's  Feame, 
App.  573. 

VOL.  II.  C 
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law  has  not  imposed  the  character  of  heir^- 
on  any  other  child ,  and  the  gift  i^  void  for 
irrelevancjr. 

So  if  a  conveyance  or  devise  be  to  uses; 
or.  there  be  a  bargain  and  sale,  or  covenant 
to  stand  seised  to  uses ;  and  the  ultimate  use  be 
to  the  right  heirs  of  the  settlor  (l)^  this  use 
virill  not  be  of  any  avail. 

The  ultimate  fee  will  be  the  old  use,  and 
descendible,  as  such,  whether  the  grantor  does 
or  does  not  take  an  estate  of  freehold  by  limi- 
tation of  use,  or  by  implication  (m);  or 
although  he  takes  an  est£kte  for  years. 

So  if  a  copyholder  make  a  surrender  to  uses, 
and  limit,  the  ultimate  fee  to  kis  right  heirs,  the 
limitation  will,  contrary  to  tjae  opinion  formerly 
entertained  (n).  be  of  no  effect.  The  sorren* 
deror  will  retain  his  old  reversion  (oj. 

And  if,  after  a  surrender  to  the  use  of  his 
will,  he  devise  to  his  right  heirs,  eo  nommc ;  or, 
it  is  apprehended,  give  the  fee  to  a  sole  heir  by 
name,  th^  title  of  the  heir  or  heirs  will  be  by 
descent,  aiid  not  by  purchase  (pj. 

As  often  as  a  person  does,  by  a  cammon4aw 
conveyance,  grant  to  his  heirs,  with  the  intention 

(l)  Fentoicky.Mit/brdi  i  Leon.  iSa;  Earl  dfEed/brcTs  casCy 
Poph.  3 ;  AU&l  ▼.  Burionf  li  Modi  iSi. 

fmj  Pybvm  v.  Mifford^  i  Veatr.  379 ;  1  Vol.  1 16. 

(n)  Alien  ▼•  Palmer^  1  Leon.  101 ;  Kitch.  86  a,  88  b. 

(0)  Noden  ▼.  GriffUh,  5  Burr.  1952;  Watk.  Copjh.  g&; 
ThruxtmU  y.  Ctmnrngkam^  2  J.  Black.  1046. 

Cp)  Watt  Copyh,  qs^  96, 97. 
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Oi  making  them  purchasers,  the  grant  in  favour 
of  the  heirs  is  v<»cL 

He  may,  however,  grant  to  the  person  who 
is,  or  who  may  he,  his  heir:  thus,  he  may 
grant  to  his  eldest  son ;  or  he  may  grant  to  the 
person  who,  at  his  death,  or  at  any  other  time, 
or  on  any  event,  shall  answer  the  description 
of  his  heir,  or  co-heirs  (pp)» 

So  he  may  grant  to  the  right  heirs^  eo  nomincj 
.  of  an  ancestor. 

Whether  he  himself  could  be  a  purchaser 
under  that  denomination,  in  a  common-law 
grant,  may  be  questioned. 

On  the  rule,  ^^  Nemo  potest  esse  agens  et 
potienSy'  it  should  seem,  that  he  could  not,  at 
the  oommon-laW,  take  as  a  purchaser,  under  his 
own  grant. 

If  the  estate  vested  in  any  other  person  as 
purchaser,  the  grantor  might  take  by  descent, 
through  the  medium  of  that  grant. 
.  I^ili  of  the  argument  in  Cholmondeley-  v. 
ClmtQn  (q)j  was  grounded  on  a  fallacy,  in  not 
addressing  the  argument  to  the  fact,  that  Lord 
Offord  did  not  grant  to  his  right  heirs,  or  even 
the  right  heirs  of  an  ancestor,  through  the 
medium  of  the  rules  of  the  common-law. 

He  gave  to  the  right  heirs  of  an  ancestor, 
(Samuel  Rolle)  ;  smd  this  gift  was  of  an  u^e,  in 
a  conveyance  to  uses  ;  and  a  person  may,  under 
an  use,  take  sm  a  purcb^er,  even  in  a  convey- 
ance by  himself. 

CpfJ  Efodfburn  x-  ^Jfh$»  ^  V^-  &  B.  370;  Si^pr^^  t  vol.  3^2. 
CqJ  ^  Mer,  471 ;  Bam  &  A4d.  6^5. 
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It  should  therefore  seem^  first,  that  a  limita- 
tion hy  A,  to  the  use  of  the  right  heirs  of  an 
ancestor,  would  be  good  ;  and  that  the  grantor 
himself,  being  the  right  heir,  might  be  a  pur- 
chaser, under  that  denomination,  and  as  an- 
swering that  description.  A  case  of  this  descrip- 
tion is  not  open  to  the  objection  arising  from 
the  rule,  "  Nemo  potest  esse  agens  et  pattern  f 
or,  a  grantor  and  grantee ;  in  other  words,  a 
grantor  to  himself. 

When  the  gift  to  the  right  heirs  operates  by 
way  of  limitation  to  the  ancestor,  either  for  a 
part  or  the  intirety,  it  is  on  the  ground,  that 
the  ancestor  has  a  prior  particular  estate  of 
freehold ;  and  cases  of  that  description,  with 
their  modifications  and  exceptions,  are  noticed 
in  the  third  chapter. 

The  remaining  point  to  be  examined  is,  the 
mode  of  operation,  and  the  construction  and 
effect  of  a  gift  to  the  right  heirs^  when  they  are 
to  take  as  purchasers  under  thattdenomination. 

In  the  case  of  Mr.  Justice  ^in^Aam  (r)^  it  was 
said,  (and  this  opinion  seems  to  have  prevailed) 
that  under  a  remainder,  limited  to  the  right 
heirs  of  I.  S,  and  /.  N.  who  are  both  living  at 
the  time  when  the  gift  is  made,  the  heirs  shall 
,  take  severally,  though  the  word's  are  joint. 
The  reason  assigned  is,  that  the  grant  cannot 
take  eflfecty  but  at  several  times  ;  and  this  is  u 
decisive  reason  at  the  common-law  for  a  tenancy 
in  common. 

frj  5  Rep.  8;  a  Roll.  Abr.  17,  pi. 6;  1  Inst.  188  a;  3 Leon. 
14 ;  13  Rep/  57 ;  1  Term  Rep.  630. 
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But  it  should  seem,  that  a  gift  to  the  right 
heirs  of  two  or  more  persons,  being  distinct 
and  unmarried  persons,  who  are  dead»  would 
be  a  gift  to  them  as  joint*tenants,  and  per 
capita  (according  to  their  number,)  and  toot  per 
stirpes^  (according  to  their  ancestors  or  stocks.) 
And  it  is  still  more  clear,  that  several  persons 
taking  by  purchase,  under  a  gift  to  the  right  /^ 
heirs  of  the  same  ancestor,  would  take  as  joint- 
tenants;  although  they  were  related  in  different 
degrees,  and  would,  under  a  descent,  take  in 
unequal  shares  ('sj. 

And  as  often  as  there  is  a  gift  to  the  right 
heirs  of  several  persons,  and  only  some  of  them 
have  a  freehold,  so  as  to  bring  the  gift  to  their 
right  heirs,  witliin  the  rule  in  Shelley's  case,  the 
gift  to  the  right  heirs  of  those  persons,  to  whom 
no  estate  of  freehold  is  limited,  will  be  governed 
by  the  rules  which  afiect  gifts  to  right  heirs 
as  purchasers. 

*  Under  a  limitation  by  purchase  to  the  right 
heirs  of  two  persons  who  are  living,  the  heirs  of 
each  person,  as  must  be  concluded  from  the 
observations  already  made,  will  take  a  ffioiety. 
They  cannot  take  as  joint-tenants,  because  they 
cannot  take  at  one  and  the  same  time,  so  as  to 
have  one  of  those  unities  (ss)  essential  to  a 
joint- tenancy. 

And  if  sei'eral  persons,  as  co-heirs,  unite  in 
themselves  the  description  of  heirs  of  one 
individual,  these  persons,  among  themselves,  will 

O)  UmA  T.  B.  of  Hertford,  3  Leon.  14.  (»)  «  Bl-Com.  181. 
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be  joint-tenants,  though,  as  to  the  heirs  of  the 
other  person,  they  M^ill  be  tenants  in  common. 
They  will  be  joint-tenants,  because  they  take 
jointly  under  an  entire  description,  and  are 
capable  of  taking  in  an  unity  of  time;  for,  by  the 
rules  of  the  common-law,  they  are  all  ascertain- 
able at  the  death  of  the  ancestor ;  and,  as  will 
afterwards  be  noticed,  must  take  at  the  death 
of  the  ancestor,  or  be  excluded. 

Persons  taking  by  purchase,  undei"  the  deno* 
mination  of  heirs,  would,  by  the  common-law,  re-» 
tain  the  estate,  although  a  more  immediate  heir, 
or  a  co-heir  (not  being  en  ventre  sa  mere^)  should 
afterwards  com^  in  esse. 

Also,  if  both  the  persons  should  leiive  co« 
heirs,  the  co-heirs  of  each  class  would  be  joint-^ 
tenants  among  themselves ;  and  each  cla^s  of 
co-heirs  of  the  two  persons  will,  as  against  the 
other  class  of  co-heirs,  be  tenants  in  common; 

A  grant  may  be  to  the  right  heirs  of  three 
persons,  of  whonli  two  are  dead,  and  one  is 
living.  No  determination  which  occurs,  hatt 
settled  the  quality  of  the  estates,  which  shall 
pass  by  a  gift  under  these  circumstances.  From 
principle,  it  would  seem,  that  the  right  heirs  of 
the  person  who  is  living,  would  have  one  third 
part  separately  to  thetnselvies ;  and  that  the 
heirs  of  the  two  deceased  persons  would  be 
jCHnt-tenants  of  the  remaining  two  third  parts. 

Reverse  the  case,  and  understand  the  cir- 
ibcastanees  to  be>  that  the  gift  is  to  the  right 
heirs  of  two  persons  who  are  living,  and  of  one 
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person  who  is  dead.  The  deductions  from  the 
same  principles  would  lead  to  the  conclusion, 
that  the  several  heirs  of  the  different  persons 
among  themselves  collectively,  would  be  tenants 
in  common  jof  their  aliquot  {viz.  third)  parts, 
according  to  the  number  of  the  given  pers9ns« 
The  heirs  of  the  deceased  person  cannot  be 
joint*tenants  otherwise  than  among  themselves, 
because  there  is  not  any  person  with  whom 
this  relation  can  stand;  they  therefore,  ex 
necessitate  reij  must  be  tenants  in  common  as 
to  all  persons,  besides  those  who,  under  the 
description  of  heirs  of  their  ancestor,  take 
jointly  with  them. 

To  carry  the  supposed  case  still  farther,  and 
illustrate  the  same  by  distinctions.  Let  it  be 
supposed  that  a  grant  is  to  tlie  heirs  of  four 
persons,  of  whom  two  are  living,  and  two  are 
dead.  Under  these  circumstances,  the  persons 
answaiing  the  description  of  the  heirs  of  the 
two  persons  who  are  living,  will  be  tenants  in 
conmion  among  themselves;  and,  it  issubmitted, 
that  the  heirs  of  the  two  persons  who  are  dead, 
will  be  joint«tenants  amoiig  themselves ;  for  had 
the  limitation  been  to  the  heirs  of  the  two  de- 
ceased persons  distinctly,  the  heirs  would  have 
taken  as  joint^tenants :  and  the  circumstance, 
that  the  limitation  is  by  the  same  words  ex- 
tended to  tlie  heirs  of  two  persons  who  are 
living,  does  not  afford  any  reason  for  a  difference 
of  oonsfbruction  of  die  gift,  as  far  as  it  is  confined 
to  the  heirs  of  the  deceased  persons. 
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Throughout  ^is  review  of  the  effect  of  a 
liiuitation  to  the  right  heirs,  reference  is  made 
to  those  instances  alone,  in  which  the  light  heirs 
are  to  take  as  purchasers,  unless  it  has  been 
otherwise  expressed;  for  it  is  with  a  view  to  diose 
instances  onlj  that  the  questions  which  have 
been  discussed  can  arise. 

The  ground  on  which  it  is  proposed,  that  a 
tenancy  in  common  is  created  by  a  limitation 
to  the  right  heirs  of  two  persons,  who  are  both 
living,  aiTords  the  inference,  that  when  the 
limitation  is  to  the  right  heirs  of  several  per- 
sons who  are  dead,  the  heirs  shall  take  as  joint- 
tenants  ;  and  it  would  follow,  that  taking  in  this 
manner,  each  must  have  an  equal  part,  without 
any  regard  to  the  stocks  or  ancestors  from  whom 
the  several  persons  derive  their  pedigree,  and 
with  reference  to  whom  the  appellation  of  heirs 
is  used. 

In  Roe  v.  Chtartley  (t)^  a  devise  was  to  the 
right  heirs  of  W  and  Af,  who  were  husband  and 
wife,  and  both  living,  and  no  antecedent  estate 
was  limited  to  either  of  the  ancestors ;  and  it 
was  argued,  that  the  description  of  right  heirs 
of  W  and  M  must  either  mean  the  heirs  of  the 
sur\'ivor,  or  give  the  estate  in  moieties  between 
the  heirs  of  both ;  so  that  the  heirs  of  one  of 
them  might  take  one  moiety,  and  the  heirs  of 
the  other  of  them  might  take  the  other 
moiety. 

3ut  the  Court  held,  that  the  devise  operated 
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in  the  same  manner  as  if  it  had  been  to  the 
right  hdr  of  the  body  of  W  and  M.  They  ob- 
served, that  it  was  to  be  collected  from  Co. 
Litt.  107  (u) ,  that  a  grant  to  a  husband  and 
wife,  was  not  considered  in  the  same  light  as 
a  grant  to  other  persons ;  for  that  if  a  joint 
estate  was  made  to  husband  and  wife  and. a 
third  person,  the  husband  And  wife  have  but 
one  moiety,  and  the  third  person .  would  have 
as  much  as  them  both,  because  the  husband  and 
wife  are  but  one  person  in  law,  and  concluded 
that  if  they  were  but  one  person,  by  reason  of 
the  relation  they  stood  in,  a  limitation  to  their 
heirs,  without  any  prior  Umitation  to  themselves, 
must  naturally  mean  heirs  to  them  both,  ac- 
cording to  that  relation,  which  would  pnly  be 
children  of  them  both. 

The  difference  between  the  several  cases  is 
obvious.  In  the  former  case,  the  heirs  were  to 
be  of  distinct  persons,  and  could  take  only  at 
different  times. 

In  the  latter  case,  they  were  to  be  of  a  hus- 
band and  wife,  who  from  the  social  relation  in 
which  they  stood  to  each  other,  were,  in  law, 
considered  as  one  person  ;  so  that  these  heirs 
might  take  not  only  at  the  same  time,  but  as 
uniting  in  themselves  one  entire  character,  «nd 
as  answering  the  collective  description  of  the 
heirs  of  both  persons. 

These  cases  severally  owed  their  determina* 
tion  to  the  circumstance,  that  the  limitations  to 

(uj  Supra,  I  vol.  p.  131. 
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the  heirs  were  independent  of,  and  unconnected 
with,  the  limitation  of  any  estate  of  freehold  to 
their  ancestors.  If,  in  either  case,  a  preceding 
estate  of  freehold,  had  been  limited  to  the  an« 
cestors  jointly,  the  limitation  to  the  heirs  would 
have  conveyed  a  vested  feensimple  to  the  an* 
cestors  as  joint-tenants  in  one  case,  and  in  the 
other  case  as  tenants  by  intireties  (v) ;  because 
the  several  limitations  to  the  ancestors  were 
both  joint,  and  therefore  of  the  same  quality ; 
stnd  tlie  limitation  to  the  heirs  was  preceded  by 
a  gift  of  an  estate  of  freehold  to  the  ancestors*. 

Whether  under  several  and  distinct  limita- 
tions, one  to  the  ancestors  jointly,  the  other  to 
the  hdrs  jointly ;  the  fee-simple  would  be  vested 
in  possesidouy  or  only  in  remainder,  must  de- 
pend on  the  circumstance,  whether  the  several 
estates  are  separated  by  other  estates,  or  are 
immediately  expectant  on  each  other  (w)  • 

When  the  estates^  passing  by  several  limita- 
tions to  the  ancestor  and  his  heirs,  are  imme- 
diate and  expectant  on  each  other,  or  becotn^e 
so  in  event)  the  fee-simple  will  be  vested  in 
possession,  unless  the  limitation  .to  the  heirs  is 
to  vest  on  a  contingency ;  and  in  that  case  the 
fee  will,  till  the  contingmcy  arises,  be  in  abey*- 
ance,  as  to  the  person  to  whom  the  gift  is 
made. 

When  an  estate  is  limited  between  the 
several  estates  to  the  ancestor  and  his  heirs, 

(f>)  Often  T.  Kingi  2  J.  Black,  idii. 
rwj  1  Vol.  p.  346- 
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the  fee  will  not  consolidate  with,  olr  merge  in> 
the  particular  estate  of  the  ancestor,  till  the 
intervening  estate  is  determined. 

Suppose  a  grant  to  be  to  two  men,  as  tenants 
in  common,  for  their  lives,  with  a  mediate 
or  immediate  remainder  to  their  right  heirs; 
it  would  seem,  that  the  grantees  would  have 
the  fee-*simple,  as  tenants  in  common  (x)^ 

On  a  grant  to  one  man  for  his  life^  remainder 
to  another  man  for  his  life,  remainder  to  their 
right  heirs,  no  decision  has  beefi  found,  to  ascer- 
tain whether  they  would  be  joint-^tenants,  of 
tenants  in  common. 

It  is,  as  already  shown,  the  gift  of  an  estate 
of  freehold  to  the  ancestors^  which  attracts 
to  them  the  benefit  of  the  limitation  to  th6 
heirs ;  and  the  most  reasonable  intej^pretation 
is,  that  the  limitation  to  the  heirs  should 
give  an  estate  of  the  same  quality  as  the  estate 
expressly  limited  to  the  ancestors ;  and  as  each 
of  the  ancestors  has  a  teveral  estate  ^  &ee^ 
holdi,  be  would  have  a  seveMl  estate  of  inherit- 
anccw  Sed  qtuere. 

Also,  when  a  grant  is  to  one  man,  for  his 
life,  and  afterwards  to  the  right  heirs  of  that 
man,  and  of  another  person,  not  the  wife  of 
the  grantee,  it  would  sfeem  the  limitaticxi  to 
the  beirs^  will  veist  the  fee*simple  of  obe  moiety 
in  the  glantee ;  and  the  heirs  of  the  otfa^r 
person  will  have  a  vested  or  contingent  fee  in 
the  other  moiety ,  according   to  the  oircum- 

(xj  Chap.  IlSr.  p.  34i« 
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Stance,  that  the  ancestor  of  these  h^irs  is  dead 
or  living  (^y;. 

As  often  as  a  grant  is  to  a  husband  or  wife, 
for  life,  and  a  remainder  is  limited  to  the  right 
heirs  of  both  the  husbanjd  and  wife  (z)j  it  is 
a  point  of  some  difficulty  to  ascertain  the  pre- 
cise operation  and  effect  of  the  limitation  to  the 
heirs. 

There  is  great  reason  to  conclude  that  the 
heirs  will  take  as.  purchasers ;  and  the  case  of 
Derm  v.  Gillott  (a)^  seems  to  be  an  authority 
for  that  conclusion. 

In  some  instances,  the  word  heirs^  or  heir^ 
in  a  gift  to  them  by  that  name,  may  be  a 
word  of  purchase.  It  receives  this  construction 
when  the  estate  is  merely  for  life  (h)  ;  or 
when  words  of  limitation  are  superadded,  and 
ibey  alter  the  nature  of  the  estate  imported 
by  the  gift  to  the  heirs ;  so  that  these  words 
cannot  be  construed  to  be  of  limitation  or 
succession,  consistently  with  the  declared  in- 
tention of  the  parties.  These  cases  have  been 
noticed  in  treating  of  the  rule  in  Shelley's  case. 
Also,  in  a  limitation  to  the  heirs,  or  the  right 
heirs  of  a  person :  in  those  instances  in  which 
the  heirs  are  lo  take  by  purchase,  the  word 
heirs^  at  the  same  time  that  it  operates  as  a 
word  of  purchase,  has  the  effect  of  a  word  of 
limitation;   describing,  unojlatUy  the  persons 

(y)  Chap.  IIL  p.  334- 

(z)  3  Leon.  4;  Fearne,  460.  (a)  2  Term  Rep.  431. 

(h)  White  V.  CoUinSf  Com.  Rep.  289. 


ON    ESTATES    IN    FEE.  29 

who  are  to  take^  and  the  quantity  of  the  in- 
terest or  time  they  are  to  have. 

When  a  gift  to  the  right  heirs,  as  purchasers, 
was  made,  either  by  conveyance  at  commo'n- 
law,  by  limitation  of  use,  or  by  devise,  and  the 
ancestor  died,  leaving  a  daughter,  and  after 
the  death  of  the  father,  a  son  was  born;  yet 
the  estate  vested  in  the  daughter,  and  was  not 
divested  by  the  subsequent  birth  of  the  son  (c). 
The  title  of  the  daughter  was  complete  on  the 
death  of  her  fether  ^d^.  She  alone  ainswered 
the  description  at  that  time,  and  no  subsequent 
change  in  the  circumstances  of  the  family  of  her 
father  would  divest  her  right  thus  acquired  (e). 
The  same  point  was  law,  as  between  an  uncle, 
or  any  other  collateral  relation,  and  his  nephew 
or  niece,  &c.  when  the  limitation  was  to  the  right 
heirs  as  purchasers^  and  the  person  to  whose 
heirs  the  limitation  was  made,  died  before  the 
birth  of  the  person  who,  if  in  esse^  would  have 
been  heir. 

The  {>osition  respecting  purchasers,  was,  at 
the  common-law,  generally  introduced  as  a 
contrast  to  a  descent  from  a  brother  to  a  bro- 
ther, or  any  other  collateral  relation,  and  the 
subsequent  birth  of  a  child  who  eventually  be- 
came the  nearer  heir  of  the  person  from  whom 
the  title  is  derived  (f)  * 

(c)  1  kep.  loi  a;  3  Rep.  6b;  9  H.  YII.  25. 

(d)  1  Inst.  11  b.  n.  4;  Harg.  Co.  369,  note;  3  Atk.  204. 

(e)  Basset  ▼.  Basset^  3  Atki  203. 

C/J  GoodiitU  ▼.  Neuman,  3  WiU.  516 ;  l  Rep.  101  a ;  3  Atk. 
.  203 ;  3  Rep.  6a.  .         , 
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On  a  d^sqtnt,  the  title  of  the  uncle,  or  other 
collateral  relation^  will  be  defeated ;  and  the 
estate  will  vest  in  the  child  immediately  on  its 
l)irth;  but  the  heir  for  the  time  being  may  re- 
tain the  rents  which  he  receives  (g)  ;  and  the 
parson  whom  be  presents  to  a  church  on  an 
avoidance  in  his  time,  will  be  duly  presented. 

Mr.  WathinSn  in  his  E.ssay  on  Descents  (h)j 
adopting  the  opinion  of  Mr,  Justice  Ashurst  (i)^ 
has  expressed  a  doubt,  whether  the  statute  of 
10  &  11  Will.  &  Mary,  c.  16,  h^s  not  altered 
the  law  on  this  point. 

This  statute  is  of  a  limited  extent.  ^  It  adopts 
the  rulej  that  a  child  en  'vmtre  $a  mere  (jjj 
is  to  be  considered  as  a  child  in  esse ;  so  that 
n  remainder  shall  not  fail,  or  a  more  remote 
remainder  be  accelereted)  merely  because  thp 
object  doe3  not  come  in  esse^  in  the  life-tim^ 
of  the  parent. 

The  statute  is  applicable  between  parent 
and  child  J  and  perhaps  as  between  a  class  of 
persons,  in  the  instance  of  a  gift  to  right  be^rs ; 
for,  as  to  righi  heirSj  it  is  observable,  thjEtt  the 
child,  as  between  whom  and  ap  heir  in  e^e,  the 
question  must  sri^e,  must  be  en  ventre  sa  mere^ 
at  thie  death  of  th^  parent. 

It  may  be  objected,  that  neither  l^e  statute  nor 
any  decisions  on  it  governs  this  case,  since  it  is  a 
case  for  which  the  common-law  had  provided. 

•    (gj  Bauett  ▼.  Bwctf,  3  Atk.  204;  9  H.  VI.  25  a;  3  Wib. 
5^»  527-  (h)  p.  a  10,  3d  edit. 

(i)  1  Term  Rep.  634.  (j)  Doe  r.  Clarh,  %  H*BI.  899. 
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Although  the  lands  be  of  customary  tenure, 
the  right  heirs  designate  the  common-law  heir 
as  purchaser ;  and  the  estate  will  vest  in  the 
common-law  heir,  to  be  transmissible  from  him, 
as  the  first  purchaser,  to  the  heirs  according  to 
the  custom ;  unless  the  special  heir  be  design 
nated  (kj. 

On  the  same  ground,  the  common-law  heir 

must  enter  under  a  condition  annexed  to   a 

grant  in  fee;   although,  after   his  entry,  the 

•  customary  heir,  as  being   the  owner  of  rights 

may  enter  on  him  (^Ij. 

A  gift  to  the  right  heirs  of  aa  alien,  as  pur- 
chasers is  void  in  its  inception  Ch)  •  •  ^he  law 
will  not  expect  his  ability  to  have  heirs. 

A  gift  to  the  right  heirs  of  a  denizen  or  bas- 
tard would  be  good. 

And  a  remainder  to  the  right  heirs  of  a  per<^ 
son  who  is  attainted,  may,  it  should  seem,  be 
good;  viz.  to  vetit,  if  there  should  be  heirs  before 
the  determination  of  the  particular  estate ;  aod 
to  fail  of  effect,  ^  unless  the  capacity  of  being 
heirs  should,  by  the  restoration  of  inheritable 
blood5  be  complete,  during  the  particular 
estate  {nj. 

Cholnumdehy  v.  Clinton  has  decided,  as  far 
as  the  opiniop  of  Sir  W.  Grant  and  three 
Judges  of  the  King^s  Bench,  against  Bailetfj  J. 
has  settled  the  point;  that,  under  a  limitation  to 
the  use  of  the  right  heirs  of  Samuel  Rallej  the 

Ck)  I  Vol.  p.  449,  46a, 

(IJ  ilntL  18  b;  Watk. Deic  3d  edijU  «68. 

(mj  The  authori^  is  mialaid.  (nj  1  Kob.  349. 
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!  ancestor  of  the  settlor,  the  fee  vested  in  Lord 
]  Or/brd,  the  grantor.  The  defendant  did  not  deny 
that  this  was  the  primary  construction  of  the 
language.  There  was  a  context,  on  which  an 
argument  for  a  construction,  which  should  sus- 
pend the  ascertainment  of  the  heir,  and  Conse- 
quently the  vesting  of  the  interest,  until  the  de- 
termination of  the  prior  estate^  was  grounded. 

When  there  is  a  gift  to  right  heirs  as  pur- 
chiasers,  and  some  of  the  persons  who  would  be 
heirs  are  attainted,  and  others  not,  then  these 
distinctions  occur. 

By  the  common-law,  no  person  being  jittaint- 
ed,  or  the  descendant  from  a  person  being 
attainted,  could,  while  the  attainder  remidned 
in  force,  take  by  purchase,  or  descent,  in  the 
name  or  character  of  heir  (oj.  He  might  be 
a  grantee  by  any  other  description  or  character, 
but  an  attainted  person  could  take  as  a  grantee 
only  for  the  benefit  of  the  Crown  (oo) ,  while  his 
heir  might,  by  any  other  name  than  heir,  be 
a  grantee  for  his  own  benefit  (p)* 

By  a  late  statute  (54  Geo.  III.  c.  145,)  it 
was  wisely  and  humanely  enacted,  that  no 
attainder  for  felony  which  should  take  place 
from  and  after  the  passing  of  that  Act,  (27th 
Jubf  18 14)  save  and  except  in  cases  of  the 
crime  of  high  treason,  or  of  the  crimes  of  petit 
treason  or  murder,  or  of  abetting,  procuring, 
or  counselling  the  same,  should  extend  to  the 

(oj  Bro.  Descent,  pi.  59. 

Coo  J  1  Inst.  2  b;  Jenk.  Cent.  283.       (pj  3  Abstr.  39G. 
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disinheriting  of  any  heir,  nor  to  the  prejudice 
of  the  right  or  title  of  any  person  or  persons, 
•  other  than  the  right  or  title  of  the  offender  or 
offenders,  during  his  her  or  their  natural  lives 
only ;  and  that  it  should  be  lawful  to  every 
person  or  persons,  to  whom  the  right  or  interest 
of  any  lands,  tenements  or  hereditaments,  after 
the  death  of  any  such  offender  or  offenders, 
should  or  might  have  appertained,  if  no  such 
attaidderhad  been,  to /enter  into  the  same. 

It  will  be  among  the  gratifications  of  the 
author^  to  have  been  selected  by  that  great  man^ 
Sir  SamtLtl  RomUt/f  the  promoter  of  this  law, 
to  second  his  motion  on  this  important  subject; 

Lord  Coke  observes  (qjj  there  is  a  diversity 
between  a  descent,  which  is  an  act  of  law,  and 
a  purchase,  which  is  the  act  of  the  party. 
.  For  if  a  man  be  seised  of  lands  in  fee,  and 
hath  issue  two  daughters,  '  and  one  of  the 
daughters  is  attainted  of  felony;  the  father 
dieth;  both  daughters  being  alive,  the  one 
moiety  shall  descend  to  the  one  daughter,  and 
the  other,  moiety  shall  escheat. 

But  if  a  man  make  a  lease  for  life,  the  re«- 
mainder  to  the  right  heirs  of  A^  being  dead^ 
who  hath  issue  two  daughters,  whereof  the  one 
.is  attainted  of  felony  ;  in- this  case,  some  have 
said,  the  remainder  is  not  good  for  a  moiety^ 
but  void  foe  the  whole;  for  that  both  thfe 
slaughters  should  l«atve  been  (as  Uttldm  saith,) 
.hut  one  heir. 

Cq)  1  Intt  163  b ;  Ch.  J,  Eyrfl's  opinion,  5eaum6iit*g  Peerage/ 
3  €ru.  Dig.  235/ 
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This  proposition  is  preceded  by  the  observa' 
tion,  that  oome»  simul  et  in  aolidttm  hceredes, 
$unt :  plures  coheeredes,  stmt  quasi  vnttm  corpus^  ' 
propter  unitatem  juris^  qwtd  habent/r).  Again, 
albeit  where  there  be  parceners^  they  have 
moieties  in  Lhe  lands  descended  to  them,  yet 
are  they  but  one  heir,  and  one  of  them  is  not 
the  moiety  of  an  heir,  but  both  of  them  are 
but  UTUtt  hares. 

in  a  former  passage,  Lord  Coke  had  ob^ 
served  fsj^  "  If  a  man  hath  issue,  two  daugb' 
ters,  and  dietji  Based  of  two  acres  of  ktnd  in 
fee-simple,  and  the  one  coparcener  giveth  her 
part  to  her  aster,  and  to  the  heirs  of  the  body 
of  her  father  ;  in  this  case,  the  donee  bath  an 
estate-tail  in  the  moiety  of  the  donor's  part;  for 
the  donee  is  not  entire  heir,  but  the  donor  is 
heir  with  the  donee;  and  she  cannot  give  to 
the  heirs  of hdr  own  body;  and  the  donee  hath 
the  other  moiety  of  her  sister's  part  for  life/* 

In  this  instance,  the  words  heirs  of  the  body,, 
were  words  of  purchase,  and  the  grantor,  b» 
being  one  of  the  heirs  of  the  body,  could  not 
take  by  the  rales  of  the  common-law  imder  her 
own  grant;  and  as  the  other  sister,  was  only 
half  an  heir,  she  could  not  take  the  intirety. 

And  one  of  twoco-heim  to  a  peerage  is  not  en- 
titled to  be  a  peer,  as  sole  heir,  merely  because 
Ae  other  co-heir  is  attainted  (t). 

Whether  tlie  observations  on  the  gift  tp  the 

eii3  of  the  body  be  consistent  with  the  dotfbt 

1  1  Inst.  168  b,  may  be  questioned. 

(r)  1  ixtBU  163  b.  OJ  lb.  a6  Bl 

(t)  Beaumwit'BPeerig!e^£yr<'iHSS.3Cru.Dig.3fl5. 
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Had  the  gift  been  iii  a  limitation  of  use,  the 
grantor  might  have  taken,  as  one  of  the  co-heirs* 

Bacm^  in  his  Abridgment  (u)y  has  not  ad-^ 
verted  to  the  possibility,  that  a  remainder  to 
the  right  heirs  of  a  person  who  is  attainted, 
may  become  capable  of  effect  by  the  reversal  of 
the  attainder,  and  the  restitution  of  inheritable 
blood,  prior  to  the  determination  of  the  parti- 
cular estate. 

Although  a  gift  to  a  man  and  his  heirs 
on  the  part  of  his  mother,  or  other  like  form, 
cannot  accomplish  the  desired  order  of  8>ic- 
cession ;  yet  a  gift  to  the  heirs  on  the  part  of 
the  mol^er,  as  purchasers,  would  be  a  good 
designation ;  and  the  heirs  on  the  part  of 
tiie  mother^  or  other  class  of  designated  heirs, 
would  be  entitled  as  purchasers.  The  order 
of  descent,  however,  from  the  first  purchaser^ 
woidd  be  in  the  usual  and  regular  order  of 
accession. 

It  is  in  many  cases  of  importance^  and  eyen 
necessary,  to  decide,  whedier  a  limitation  to    I 
llie  right  heirs,  as  purchasers,  shall  give  a  vetted   \ 
ia  (xmimgent  interest. 

A  limitation  to  the  right  heirs*  of  a  person   \ 
who  is  living,  must  nait  for  ef&ct  ti|t  the  dea^ 
of  the  anoestx)r. 

Tin  that  eirent,  die  iMsir  oaonot  be  ascertained. 

> 

The  rule  is,  "  Nemo  est  hares  vheniis  f — ^ao 
one  answera  the  description  of  Aetr  to  a  person 
wko  is  aiiire. 
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A  person  v^ho  is  dead  may  have  heirs ;  that 
isf,  persons  answering  the  description  of  heirs : 
so  that  the  persons  who  are  the  heirs  are  ascer- 
tainable; and  consequently  they  may  take  ar 
vested  ititeresl  by  the  name  and  in  the  cha- 
racter of  right  heirs. 

The  exceptions  to  the  existence  of  heirs,  are, 
as  tathe  persons  who,  from  crime  and  attainder^ 
(as  felons,  traitors,  &c.)  or  who  from  rules  of 
policy,  (as  aliens,  &c.)  do  not  communicate  in* 
heritable  blood. 

Oh  this  subject,  the  more  prominent  points 
have  been  already  noticed. 

Blackstme,  in  his  Commentaries  fvj,  will 
afford  complete  and  detailed  information. 

But,  though  a  gift  to  right  heirs  may,  and 
in  ordinary  cases,  does,  copfer  a  vested  interest, 
as  soon  as  the  heirs  are,  in  consequence  of  the 
death  of  the  ancestor,  ascertainable ;  or  a.s  soon 
as  the  impediment  arising  from  corruption  of 
blood  be  removed;  yet  a  gift  to  the  right 
heirs  may  also,  from  the  circumstances  of  the 
gift,  and  the  context  of  the  deed,  &c.  be .  coHr 
tingent ;  as  being  in  effect  a  gift  to  heirs,  to  be 
ascertained  at  a  remote  period;  if  such  be  the 
intention  cleairly  and  manifestly  expressed. 

Philips  V.  Deakin  (wjy  afterwards  noticeds 
affords  a  principle  on  which  this  conclusion  may 
be  bottomed* 

Also,  a  gift  to  the  right  heirs  of  a  person 
who  was  attaiqted,  might,  at  the  commounlaw^ 

(vj  %  Vol.  cfcap.  15.  f^J  I  Mau.  &  gel.  74^. 
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have  been  contingent^  and  suspended  of  effect^ 
till  the  impedtment  of  corruption  of  blood  was 
removed.  It  could,  however,  bave  been  good 
only  as  a  remainder  expectant  on  a  particular 
estate  of  freehold.  Consequently,  it:  would  fail 
of  effect,  unless  it  could  vest  during  one  of  the 
particular  estates  by  which  it  was  supported ; 
or  in  that  instant  in  which  the  particular  estate, 
or  the  last  of  the  particular  estates,  determined. 

As  an  executory  devise,  a  springing  or  shift- 
ing use,  a  gift  of  this  description  would  have  been 
too  remote,  from  the  indefiniteness'of  the  period, 
at  which  it  might  confer  a  vested  interest. 

And  as  often  as  the  limitation  to  the  right 
heirs  is,  in  effect,  the  old  reversion,  the  interest 
will  of  necessity  be  vested,  without  regard  to 
the  language  or  terms  in  which  the  limitation 
to  the  right  heirs  is  made. 

And  although  the  testator  has  limited  the  fee 
to  bis  right  heirs,  after  several  particular  estates. 
It  will  be  a  gift  to  his  right  heirs,  ascertainable 
at  his  death,  and  as  such  be  void. 
.  In  Doe  lessee  *  of  the  Earl  and  Countess  of 
Cholmpnddeif  v.Maocey  (xj^  die  testator  de- 
vised all  his  reied  estate,  except  at  Sy  to  the 
head  of  his  femily  for  life,  and  then  to  several 
x)f  die  junior  branches,  in  succession,  to  each 
for  life,  with  remainder  to  his  first  and  other 
^ns  in  t&il  male,  with  the  ultimate  femainder 
il»  Mb  mm  right  heirs;  and  then  devised  his 
estate  at  Sj  to  some,  by  name,  of  die  junioyr 

fM)  13  Eart,  589. 
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branches,  but  not  to  all  of  those  to  whom  he 
had  devised  the  first  estate,  and  varying  the 
order  of  succession,  to  each  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail 
male ;  and  then  devised,  that,  "  for  default  of 
such  issue,''  the  estate  at  S  should  go  "to 
such  person  and  persons,  and  for  such  estate 
and  estates,  as  should  at  that  time^**  (i.  e.  on 
the  death  of  the  last  tenant  for  Ufe  named, 
without  issue  male,)  "  and  from  time  to  time 
afterwards  be  entitled  to  the  rest  of  his  real 
estate  bi/  virtue  of  and  under  his  will/'  And 
the  Court  held,  that  the  ultimate  remainder  iu 
fee  of  the  estate  at  5,  vested  by  descent  in  the 
person  who  was  the  testator's  heir  at  the  time  of 
his  deathj  and  did  not  remain  in  contingency 
mider  the  will,  till  the  death,  without  issue  male, 
of  the  last  tenant  for  life,  who  was  named  in 
the  devise  of  that  estate. 

This  case  is  stated  from  the  marginal  note 
of  the  report.  The  reader  is  advised  to  study 
the  case  in  the  report. 

ITiis  case  supports  the  doctrine  in  Chohnon^ 
deley  v.  Clinton  (y) ;  except  so  for  as  the. 
context  in  that  case  ought  to  have  influenced 
the  decision- 

As  far  as  the  context  could  influence  the  deci-^ 
sion.  Philips  v.  Dtakin  (z)^  approitimates  as  an 
authority  to  support  the  opinion  of  Mr.  Justice 
'Bailey J  against  the  other  opinions  certified  in 
Cholfndtdeky  v.  Clinton. 

(if)  %  Mer.  171 ;  a  Barn.  &  AW.  6*5. 
(u)  1  Mau.  &  S«I*744. 
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In  Philips  t.  Deakin  (a)^  the  Court  decided, 
that  the  limitations  were  contingent,  and  sus* 
pended  till  tiie  prior  particular  estates  should  be 
determined  ;  because,  after  a  gift  of  particular 
estates,  created  by  the  same  will,  T.  Vernon 
bad  devised,  in  these  words  :  **  And  for  default 
*'  of  such  issue,  to  such  of  the  uses,  for  such 
^  of  the  intents  and  purposes,  and  under  and 
subject  to  such  of  the  limitations,  powers, 
provisoes,  conditions,  and  agreements  men- 
'^  tioned  and  declared  in  and  by  the  said  will 
**  of  my  late  cousin,  Thomas  Vernon^  as  shall 
*•  be  then  existing,  undetermined,  or  capable 
**  of  taking  effect,  or  as  near  thereto  as  the 
*"  deaths  of  parties,  and  other  intervening  ' 
^^*  accidents  and  contingencies,  and  the  rules  of 
^*  law  and  equity,  will  then  admit  of/' 

fndeedf  it  is  clear  a  testator  may,  in  express 
terms,  or  by  the  arrangement,  and  consequently 
the  plan,  and  sound  exposition  of  his  will,  sus-  , 
pend  the  vesting  of  a  gift  to  his  right  heirs ; 
and  it  would  seem  to  follow,  that  persons  taking 
under  this  designation,  might  take  by  pur- 
chase.    The  gift  would  be  in  effect,  as  it  might 

be  in  terms^  to  the  persons  who,  at  a  given 

* 

Ca)  1  Mau.  .&  Sel.  744, 
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time,  should  answer  the  description  of  nghf 
heirs  fb)  • 

Till  the  interest  should  vest  under  the  gifl, 
the  fee  would  descend  to  the  heir,  pro  tempore ; 
leaving  it  open  to  doubt,  whether,  if  the  fee 
should  eventually,  under  the  will,  give  the  estate 
to  a  person  who'  was  the  sole  heir  at  the  death 
of  the  testator,  he  would  not,,  in  this  single, 
solitary  instance,  be  entitled  by  descent  as  his 
better  title.  Strong  arguments  might  be  ad- 
duced against  his  taking  by  descent,  notwitlv- 
standing  the  rule  which  favors  the  right  of  an 
heir  to  take  by  descent  as  his  better  title,  when 
he  might  take,  either  by  gift  or  by  descent,  the 
same  estate.  The  absence  of  the  unity  of  time, 
for  vesting,  seems  to  decide,  that  the  title  is  by 
purchase.     Sed  quare. 

In  the  recent  case  of  Doe  d.  King  v;  Frost  Cc)^ 
the  devise  was  in  these  terms :  ^^  I  give  and 
bequeath  to  my  well-beloved  son  William  Frosty 
of  the  parish  of  Briukley  and  county  of  Cam^ 
bridge^  farmer,  and  his  heirs  for  ever,  all  my 
houses  and  lands,  with  all  their  appurtenances 
thereunto  belonging;  also,  I  give  to  my  well- 
beloved  wife,  Rebecca  Frost j^  the  sum  of  100/. 
of  good  and  lawful  money,  yearly  and  every 

CbJ  Stoaine  r.  Burton f  1$  Ve».  365. 
(cj  K.B.  adMfty  i880« 
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jear,  during  her  natural  life,  to  be  paid  her 
hy  the  aforesaid  WiUiam  Frosty  half-yearly,  out 
of  the  estate ;  and  if  the  said  William  Frost 
should  hme  no'  children^  cMldy  or  issue^  the 
said  estate  is,  on  the  decease  of  the  said  WiUiam 
Frosty  to  become  the  property  of  the  heir  at 
law ;  subject  to  such  legacies  as  the  said 
William  Frost  may  leave  by  will  to  any  of  the 
younger  Innnches  of  the  family/^  And  on 
a  special  verdict,  the  Court  of  King's  Bench 
decided, 

1st,  That  the  son  had  a  fee,  subject  to  a  Hmi« 
tation  over  by  executory  devise,  and  not 
an  estate-tail : 

Sdly,  That  the  limitation  over  was  to  the 
person  who  should  be  the  heir  of  the 
testator  at  the  death  of  the  son,  without 
leaving  issue,  and  not  to  the  testator's 
immediate  heir;  so  as  to  be  part  of 
the  old  reversion  by  descent  to  the 
heir:  and 

ddly.  The  Court  intimated  an  opinion,  that 
the  clbn  might  charge  this  substituted 
fee  with  legacies,  according  to  the  de- 
clared intention  of  the  testator* 

The  like  doctrine  is  to  be  found  in  Marsh 
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agadn&t  Manh  (ca).  lu  that  caae^  the  testator 
ordered  ^^  the  residue  of  his  personal  estate  to 
be  laid  out  in  the  purchase  of  stock ;  and  that 
the  trustees  should  pay  the  interest^  &c.  to  his. 
son,  Wm.  tVarren^  for  Ufe ;  aqd  from  and  after 
faia  decease,  to  hi»  eldest  sob  and  his  heirs  for 
ever ;  and  in  case  of  their  death,  \f  ithout  issue,\ 
«  unto  his  (the  testator's)  nearest  fdatioo,  and 
to  the  nearest  relation  (heirs  of  such  nearest 
letation)  for. ever/' 

At  the  time  of  making  the  will,  the  testator 
lived  separate  from  his  wife.  He  had  only  oo9 
son,  who  was  unmarried  (and  who  afterwards 
died  in  the  life  of  his  father)  ;  he  had  a  half* 
sister,  the  plaintiff;  and  there  were  also  alive 
children  of  a  deceased  half-brother,  who,  with 
the  testator's  widow,  were  the  present  defen-» 
dants. 

And  it  was  decided  by  the  Lords  Commis- 
sioners, that  **  the  testator  did  not  mean  to 
restrain  the  interest  of  any  one  but  his  son :  if 
the  son  had  a  son,  that  son  would  have  taken 
die  whole  from  his  lufth.  It  is  a  clear  double 
contingency ;  one  way  good,  the  other  not  so« 
Upon  the  decease  of  William  Warren^  without 
issue,  the  remainder  over  was  good.     There 

{ca)  I  Bra.  Ch,  Cw.  by  Bch.  293. 
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wto  no  aHectation  of  a  perpetuity.  The  devise 
199  ^  To  my  nearest  lektior^  and  tbe  nean^t 
relation  of  my  nearest  relation^'  Tbe  naarert 
relation  at  the  time  va«  the  half-sister.  If  dMre 
had  been  more  persons  in  the  same  degree, 
there  must  have  been  a  dirisioay  because  eiuch 
would  hsve  been  nearest  relation/' 

And  according  to  Sir  Samuel  Baim%'s  note, 
Lard  JjMghbor^ugh  added,  ^^  The  testator  cer^ 
taiinlj  meant,  that  the  nearest  relation  at  liie 
time  of  ike  depemst  ofthe$m  (cb)j  should  tabs 
the  property,  not  themearest  at  his  oum  dficw$e% 
To  suppose  he  meant  a  reyersion  t)o  hb  s&a^  is 
impossible ;  and  his  widow  dearly  hea  no  tide# 
The  surviring  aister  is  idooe  entitledt'^ 

InJPhiUft  V.  DeoJms,  all  the  gifb,  had  thejf 
been  eabstantive  and  independent  of  prior  par^ 
ticnlar  esUdMr,  created  by  the  nme  will,  wt(MiJd 
haw  becBi  too  rciaote  and  void«  as  gifts  I9 
objects  not  aseertainable  untiil  the  failaie  of  the 
wtie  of  peiBQoa  to  whom,  estatesrtail  had  beeo 
given.  Lady  Lanesborough  v.  Fox  (cc)y  coiot 
pletely  negativea  the  validity  of  such  gifts, 

(ch)  See  Doe  r. Lammi  sEast,  278;  Holhm^y  v.  HoUtnoag, 
5  Ves.  399 ;  Sparks  v.  Sparks^  Crd..  Xli&  666 }  Cranmfir'^  case, 
Dy^9  309  a;  Bac.  Abr.  Reniaiiider  C;  Perriman  v.  Peine, 
Palm.  304,  303^ 

fee)  Cat.  temp.  Talb.  262.  Chap,  U(. 
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through  the  mediam  of  executory  devises ;  the 
only  mode  in  which  they  would  be  capable  of 
operation^  since  no  vested  freehold  would  have 
passed  by  the  will*  It  would  not  have  been  an 
answer  to  the  objection,  that  the  gift  was  of  a 
reversion  (d)  ;  nor,  that  there  were  prior  existiiig 
estates-tail  under  a  former  gift.  The  existence 
of  prior  estates-tail  relieves  a  case  of  this  diffi- 
culty^ in  those  instances  only  in  which  the 
estate-tail  is  given  by  the  same  deed  or  will 
which  limits  the  executory  devise,  shifting  use, 
&c.  (e) ;  and  then  so  far  only  as  the  executory 
devise  or  shifting   use  is  subordinate  to  the 

estate-tail  (f) . 

So  if  the  ultimate  use  be  limited  to  the  tight 
heirs  of  another  person  than  the  grantor ;  and 
if  the  grantor  become  heir  of  that  person,  it 
would  seem  that  the  fee,  thus  vested  in  the 
grantor,  would  be  held  by  purchase,  and  would 
displace  the  fee  which  he  took  by  resulting  use^ 
The  decision  in  Doe  v.  White  (g)^  leads  to  this 
result* 


(d)  See  Chap.  III. 

(e)  1  Abstr.  131 ;  «  Abstr.  157, 

(J)  Nichob  ▼.  Sheffield,  3  Bro.  C,  C.  215- 
{g)  15  East,  174. 
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The  rule  requiring  the  designation  in  terms,  / 
or  by  reference,  of  heirs  in  the  limitation  of 
estates  in  fee*  is  confined  to  common-law 
assurances ;  to  assurances  which  pass  an  estate 
by  conveyances  in  the  country ;  or,  as  they  are 
usually  styled,  conveyances  in  pais ;  and  to 
these  assurances  only,  when  they  are  to  natural 
personSj  and  not  when  they  are  to  corporations 
aggregate  of  many,  or  even  to  sole  corporations ; 
or  by  assurances  by  matter  of  record ;  or  which 
have  their  operation  in  extinguishing  a  right, 
or  a  collateral  interest ;  or  give  one  interest  in 
lieu  of  another ;  or  release  the  unity  of  title ; 
or  confer  an  equitable  interest,  properly  called 
a  trusty  by  way  of  contract,  as  distinguished 
from  a  conveyance ;  or,  as  to  some  manors,  an 
interest  in  lands  held  by  copy  of  court  roU; 
or  wills. 

It  follows,  there  are  a  great  variety  of  in- 
stances to  which  the  rule  does  not  extend: 
instances  which  are  not  within  the  scope  of  the 
rule,  or  of  the  policy  of  the  law,  which  was  the 
groundwork  of  the  rule. 

These  instances  have  the  appearance  of  ex- 
ceptions to  the  rule.  In  reaUty,  they  are  not 
within  its  compass.    The  cases,  it  is  true,  are 
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tftteptioM  to  die  reason  of  the  nile ;  and)  coin 
sidered  in  tibis  light,  they  arise,  ) 

1st,  Some  instances,  from  the  nature  of 
the  objects  to  whom  the  assurance  is 
made,  and  the  peculiar  rights  in  which 
they  take ;  as  corporations  aggregate, 
&c. : 

2dly,  Other  instances,  from  the  nature  of  the 
assurance  by  which  the  property  is 
conveyed ;  as  by  fine,  or  recovery  : 

Sdly,  Other  instances,  from  the  particular  and 
relative  situation  in  which  the  parties 
stand  to  each  other;  as  joint-tenants, 
coparceners,  persons  having  a  mere 
right  or  collateral  interest  in  the  land  ; 
or  taking  an  interest  of  one  sort  in  lieu 
of  an  interest  of  another  sort : 

4thly,  Contracts  in  equity,  or  trusts  declared 
of  an  estate  on  the  conveyance  thereof : 
and, 

5thly,  and  lastly.  From  that  indulgence  which,, 
in  construing  wills,  is  allowed  to  the 

intention  of  testators,  as  often  as  the 

« 

intention   can   be   collected  from   the 

« 

language    in  which   the    wJll    is   en^ 
pressed. 
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A  body  corporate,  aggregate  of  many  persons 
capable,  and  to  be  continued  by  succession; 
as  a  mayor  and  commonalty  (h) ;  will  take  an 
estate  in  fee,  although  no  words  of  limitation 
are  added  in  the  grant  to  them,  extending,  in 
terms,  the  benefit  of  the  grant  to  the  suc- 
cessors ;  while,  in  grants  to  corporations  sole, 
the  word  successors  must  be  used  in  most  in- 
stances, and  with  very  few  exceptions ;  as  equi^ 
valent  to  the  word  AeiW,  in  a  gift  to  a  natural 
person. 

The  notion  of  the  perpetuity  of  a  corporation 
aggregate  of  many  persons,  by  contLoual  suo- 
cession  (i)j  induced  Fmchj  in  his  Description 
of  the  Common-Law  (j)^  and  also  Sheppard^ 
in  his  Touchstone  of  Assurances  (kj ,  to  ad- 
vance, with  a  reference  to  31  Eldw.  IV.  61  (l)^ 
as  an  authority  in  point,  that  they  should  have 
an  estate  in  fee,  although  the  limitation  is  to 
themyor  iheir  lives ;  and  FituA  adds  (mj^  that 
colour,  in  an  action  of  trespass,  shall  not  be 
^ven  to  such  a  corporation  by  a  lease  for  life ; 
for  being  a  body  politic,  which  never  dies,  they 
may  not  have  such  estate. 

If  by  their  lives,  liie  lives  of  the  corporation 
are  to  be  intended,  then  the  point  turns  on  the 

(hj  a  Bl.  Com.  108 ;  1  Inst.  8  b;  94  b ;  11  Hen.  IT.  84  b; 
11  Hen.  VII.  18 ;  Perk.  §  «40.  • 

CO  Kitch.  30P  s  1  BL  Com.  484;  a  BI»  (fOm.  109. 

fjj  Page  138. 
fAr^  Page  101  • 

Ch  In  Perk,  j  94a,  it  is  lis  Sdw.  IV.  38. 

(mj  Page  128. 
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conclusion ,  that,  by  the  lives  of  the  corporation, 
the  continuance  of  the  corporation  is  marked, 
nnd  then  there  is' not  any  limit  to  the  estate. 
•  The  case  to  which  reference  is  made  by 
Finchy  has  not  been  found ;  and  the  law  is  not 
correctly  stated  without  the  qualification  which 
is  added. 

The  cases  to  be  suggested  as  in  point,  are 
reconciled,  by  stating  the  law  to  be,  that 
when  lands  iare  granted  to  a  body  corporate 
aggregate  of  many,  and  no  words  of  limitation 
•are  added  to  restrain  the  gift  to  some  deter- 
minate time ;  in  that  case^  as  also  when  word^ 
of  perpetuity  or  succession  are  added,  the  cor- 
poration will  take  an  estate  in  fee. 

Since,  in  the  former  case,  the  grant  is 
to  the  corporation,  and  no  definite  time  is 
marked  for  the  duration  of  the  estate,  the  estate 
will  subsist,  as  loiig  as  the  corporation  shall 
have  continuance ;  and  this  period  is,  in  con- 
templation of  law,  for  ever  (n). 

In  the  latter  case,  as  words  of  express  limi- 
tation are  used,  no  ground  for  doubt  could  exist. 

When  words  of  limitation  are  added,  and 
rthey  are  restrictive  of  the  implication  and  con- 
\struction  of  law;  or  radier  preclude  a  construc- 
tion by  implication,  by  expressly  confining  the 
duration  of  the  estate  to  a  number  of  years  in 
certain  ;  or  to  the  lives  of  all  and  every,  or  any 
or  either  of  the  persons  of  which  the  corporation 
is  composed ;  or  of  any  other  persons ;  or  to 

(nj  I  Inst*  9  b. 
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any  other  limited  period  allowed  by  law,  in. 
reference  to  a  gift  to  individuals,  then  the 
limitation  will  have  that  eifect  only  which 
would  be  allowed  to  it  in  grants  to  individuals; 
and,  consequently,  will  restrain  the  grant  in  its 
extent,  to  that  period  of  time,  or  event,  which 
the  limitation  has  marked* 

The  positions  in  Bacon's  Abridgment,  are 
agreeable  to  these  observations ;  for  it  is  there 
laid  down  foj^  "  If  a  lease  be  made  to  a  cor- 
poration  aggregate,  for  life  of  the  lessor,  this 
is  a  good  estate  for  life ;  because  the  life  of 
the  lessor,  which  is  wearing,  and  will  determine, 
is  the  measure  of  its  continuance/' 

This  book  also  notices  the  distinction  arising 
from  a  lease  to  a  corporation  aggregate,  for 
their  own  lives  ('pj ;  drawing  the  conclusion, 
that  it  is  no  estate  for  life,  but  a  fee-simple. 

By.  their  own  lives,  he  means  the  /j/e,  or 
political  existence,  of  the  corporation.  This 
conclusion  is  evident,  from  the  reasons  which 
are  assigned ;  for  he  adds,  the  lease  being 
made  to  them  as  a  body  politic,  which  has  a 
continual  succession,  and  never  dies,  a  lease 
made  to  ihem  during  their  lives,  is.  equal  to  a 
grant  made  to  them,  while  they  continue  a 
body  politic,  which,  by  reason  of  the  perpetual 
succession  of  its  members,  is  in  law  looked 
upon  to  be  forever;  and  therefore  this  is  a 
good  gift  in  fee,  without  the  word  successors, 
because  the  iessor  cannot  have  the  land  till  the 

CoJ  3  Bac.  Abr.  971 :  R0U.Abr.843. 
(pj  Perk,  i  940. 
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corporation  is  dissolved;  for,  till  their  disso- 
lution^  they  are  in  being,  and  Have  a  con- 
tinuance (q) ,  ivhich  is  to  be  alive,  \?ithin  the 
wot^s  of  the  lease. 

In  BeUamjfs  case  (r)^  it  was  also  taken  for 
grahted,  that  a  corporation  may  have  an  estate^ 
pur  autre  vie  ;  that  is,  an  estate  for  the  life  of 
any  individual. 

It  is  to  be  observed^  that  a  corporation 
{Aggregate  of  many  pensons,  whether  they  be 
all  capable,  or  capable  only  by  means  of  one 
person,  may  take  a  chattel  estate  in  succession ; 
and  that,  with  the  exception,  perhaps,  of  the 
chamberlain  of  London  (t)j  an  interest  of  this 
quality  may  not  be  taken  in  succession^  by  a 
corporation  merely  sole,  as  a  bishop,  chantry 
priest,  or  by  a  parson  qUatenus  bishop,  diantry 
priest  or  parson  ft  J. 

An  estate  in  fee  is  taken  by  a  corporation 
aggregate  of  many  persons,  by  construction  of 
law  (u)^  on  a  mere  grant  to  the  corporation, 
without  any  words  to  extend  the  grant,  in  term$, 
t6  die  successors,  merely  and  simply  because 
the  grant  is  to  the  coiporate  body ;  and  diart 
body  may  have  perpetual  continuance. 

As  no  words  of  limitation  are  added  to 
restrain  the  grant  to  any  determinate  point  of 
time,  or  possible  einent,  the  corporation  will 
have  the  property,  which  is  the  subject  of  the 

.  fq)  M  Edw.  I  v^.  7«. 
(r)  6  Rep.  38  b ;  s  P.  W.  4fl6. 
(8 J  4  Rep.  6^ ;  Com.  Dig.  London,  g« 
(i)  1  Inst.  8  b,  9  a^  ^/Sb ;  Hob. €4. 
(u)  t  Bac.  Abr.  506 ;  Perk.  §  840. 
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grant, as  long  as  it  may,  and  this  is  for  ever; 
because  that  grant  may  have  that  effect,  con-^ 
sistently  with  the  words  by  which  it  is  made, 
and  because  it  does  not  appear  that  the  con^ 
trary  was  intended  (^v) ;  and  for  the  same  rea- 
son, as  a  gift  to  a  man,  without  any  words  to 
extend  the  ownership  to  his  heirs,  or  confine  it  to 
any  particular  time,  conveys  an  estate  for  life. 

The  legal  notion  of  the  continuance  of  the 
body  corporate  by  succession,  is  equivalent 
to  words  limiting  a  fee-simple  in  tertas;  for 
an  estate  which,  from  its  extent,  considere4 
with  reference  to  its  continuance,  embraces  the 
infinity  of  space,  from  the  nature  and  relative 
situation  of  the  proprietors  of  that  estate,  must 
be  of  the  same  extent,  as  an  estate  which  is  to 
have  the  like  continuance,  by  the  express  con- 
tract and  stipulation  of  the  parties. 

Under  the  same  reasoning,  a  grant  by  a 
corporation  to  an  individual  and  his  heirs,  of 
an  annuity  or  other  personal  duty,  will  give 
perpetual  continuance  to  such  atmuity  or  per- 
sonal duty,  though  the  corporation  do  not,  in 
express  words,  impose  the  obligation  on  dieir 
Successors. 

A  9ole  corpcratian  also  may  take  an  estate  in 
ie6,  without  any  words  of  limitation  or  success- 
sion,  in  those  instances  in  which  the  grant  is  to 
the  corporation,  by  its  corporate  or  collective 
name ;  and  not  merely  by  that  term  or  appella- 
tion which,  in  common  acceptation,  applies  to 

(vj  2  Bl.  Com*  109. 
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\  the  individual  in  whose  person  the  character  of 
the  corporate  capacity  is  fulfilled. 

Thus  a  gift  ecclesue  de  A,  (the  church  of  A) 

I  will  pass  a  fee,  though  the  deed  of  gift  do  not 
contain  any  words  of  succession  (a/ J. 
,  The  case  is  stated  in  these  terms :  "  If  land 
be  given  by  these  words,  dedit  et  concessit  ec" 
clesuB  of  a  jftlace  in  certain,  the  parson  and  his 
successors  shall  be  inheritable  by  that  name/' 

)  So  will  a  gift  to  a  bishop,  m  libera  eleemo^ 
sina  (y) ,  or  to  the  king  (z) . 

/  But  a  gift  to  the  parson  of  A  by  that  name, 
or  by  his  name  of  J3,  parson  of  Ay  without  any 
words  of  limitation,  is  merely  an  estate  for 
life  (a) . 

It  has  been  already  noticed,  that  a  grant  to 
a  parson  qtuntenus  parson  and  his  heirs,  will  not 
convey  the  fee,  for  want  of  the  word  successors ; 
noE  will  a  gift  by  deed,  to  an  individual  and 
his  successors,-  pass   the   fee,  for  want  of  the 

•    word  heirs  (b). 

In  the  idea  of  a  church,  as  a  corporate  body, 
the  perpetuity  and  succession  of  the  corpora^ 
tion,  distinguished  in  law  by  that  denomination, 
is  included ;  on  the  other  hand,  the  term  parson 
does  not, import  any  idea  which  may  net  be 
applied  to  the  person  of  the  parson  in  his  in- 
dividual capacity,  without  any  reference  to  his 

(x)  1 1  H.  IV.  84  b ;  Shep.  Touch,  loi ;  1  Atk.  437.  Acoord- 
ing  to  Bridgman  105,  this,  was  the  case  of  a  devise,  he  cites 
Ji  Kich.  II.  Dev.  17. 

Cy)  1  Inst.  9  b.  (z)  Ibid* 

(a)  1  Inst.  8  b  ;  Bro.  Abr.  Mortmain,  pi.  3. 

(b)  Cro.  Eliz.  633 ;  1  Inst.  8  b. 
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successor  or  his  corporate  function ;  unless  the 
manner  in  which  he  is  to  take,  as  in  frankal^ 
moigny  be  expressed,  and  the  purposes  of  the 
grant  demonstrate  that  he  is  to  have  the  estate 
in  his  politic  capacity. 

The  case,  already  stated,  of  a  gift  eccksia^ 
was  recognized  by  Lord  Hardwicke  (d)^  and 
treated  as  of  authority  ;  for  on  a  devise  in  these 
words,  "  I  give  unto  the  iMtin  school^  if  any 
man  is  possessed  of  it,  that  teacheth  boys,  and 
is  richly  grounded  in  the  Latin  tongue,  the  sum 
of  five  pounds,  to  be  paid  him  yearly,  for 
teaching  and  instructing  three  boys;''  Lord 
Hardwicke^  who  on  the  construction  of  several 
parts  of  the  will,  held,  that  this  five  pounds 
was  a  rent  charge,  said,  "  I  am  of  opinion  that 
it  was  intended  by  the  testator  as  a  perpetuity ; 
for  he  did  not  give  it  to  a  particular  school- 
master, but  to  the  scliool  itself;  which  is  like 
the  old  case  of  a  gift  to  the  parish  church  of 
Saint  Andrew^  Holboniy  which  was  construed  to 
be  a  gift  to  the  ^parson  and  parishioners  of  Saint 
Andrew^  and  their  *'  successors  for  ever;''  and 
he  also  held,  that  the  clause  for  the  instruction 
of  three  boys,  must  be  understood  to  mean  three 
boys  in  succession. 

A  grant  to  an  ecclesiastical  person  to  hold 
in  frankalmoign^  without  any  words  of  per- 
petuity, passes  the  fee  (e)i  because  the  manner 
in  which  the  parson  is  to  take,  and  the  pur« 

(d)  Chetman  ▼.  Purtridge,  i  Atk.  436. 

(e)  1  Init.  94  b. 
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poees  of  the  grant  clearly  shew  that  he  is  to 
take  the  estate  in  his  politic  capacity ;  and 
taking  in  this  right,  and  as  a  corporation  to  be 
continued  by  successson,  he  will  have  an  estate 
transmissible  to  his  successors,  and  consequently 
the  fee. 

A  gift  to  the  Kingff)^  though  a  sole  cor- 
poration, passes  the  fee,  without  any  words  to 
limit  the  estate  to  his  successors ;  on  the  com- 
mon received  notion,  that  the  King  may  not 
take,  in  any  other  right,  than  of  his  crown. 

This  case  has  its  particular  circumstances ; 
for  the  gift  must  be  understood  to  be  to  the 
King,  in  his  politic  capacity ;  and  then,  as  the 
King  never  dies,  and  there  is  a  perpetual 
continuance  of  that  office,  there  is  ground  to 
contend  that  the  gift  to  the  King  is  virtually, 
and  in  substance,  a  gift  to  him  and  his  suc- 
cessors. 

And  there  is  a  peculiarity  belonging  to  grants 
in  fee  to  corporations. 

Although  the  grants  pass  the  fee  and  confer 
the  right  of  aliening  the  fee-simple,  yet  should 
the  corporation  be  dissolved,  while  the  corpora- 
tion retains  the  fee,  the  reverter  would  be  to 
the  grantor  or  his  heirs,  and  not  to  die  lord  by 
way  of  escheat  (g). 

But  the  corporation  may  alien  the  fee-simple, 
and  defeat  this  possibihty  of  the  reverter  of  the 
grantor.    TTie  possibility  of  reverter  is  in  the 

(/>  1  Ia«t.9b.;  Shep.  Tsuch.  97 ;  i  Bl.  Com.  349 ;  9  BI. 
Com.  109;  6Rep.  17.  (g)  1  Inst.  13  b;  l  Ab^tr.  373. 
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nalinreiof  an  escheat ;   and  it  i$  tx>  the  grantor 
nnd  his  heirs^and  not  to  the  lord,  since  the  lord 
can  never  take  hy  escheat,  except  on  a  failure    ( 
of  heirs. 

And  on  a  conveyance  hy  fine,  come  ceOj  or 
de  droit f  or  by  a  common  recovery  (h)j  in 
the  case  of  a  fine,  the  conusee,  or  person  to    f 
lyhom  the  fine  is  levied  ;  and  in  the  case  of  a 
recovery,  the  demandant  or  recoveror,  i.  e.  the 
person  to  whom  the  recovery  is  suffered,  will    | 
have  an  estate  in  fee,  without  any  words  of   - 
limitation. 

When  the  intention  is  to  pass  a  particular 
estate,  wordvs  of  express  and  restrictive  limita- 
tion may  be  added  in  fines,  and  will  be  effectual 
for  the  purpose. 

A  fine,  come  ceo  (i) ,  as|  a  common  assurance, 
supposes  a  precedent  agreement  to  make  a 
feoffment;  being  an  assurance,  which,  if  car- 
ried into  execution,  without  restrictive  words 
of  limitation,  would  convey  the  fee ;  or  as 
is  more  probable,  it  is  evidence  of  a  feofi-* 
ment  already  made;  which,  in  supposition 
of  law,  actually  conveyed  an  estate  of  this 
quantity. 

It  is,  on  this  account,  sufiicient,  for  the  pur- 
pose of  the  conusee,  to  lay  the  foundation  of 

(h)  1  loit.  9b ;   a  K.  Com.  108 ;  Shep.  Touch.  19  ;   Fre* 
derkk  v.  Wakefield,  Tr.  36  Eliz.  C.  B. 

(i)  a  Bl.  Com.  34S ;  Shep.  Touch.  1, 4;   19  Hen.  VI.  17b; 
1  Inst  gb^ 50;  but  see  1  Salk.  339. 
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his  title  tt)  the  fee,  that  this  agreement  or  con- 
vejance  is  recognized,  and  the  evidence  of  it 
entered  on  record. 

Unless  this  be  the  supposition  on  which  the 
law  proceeds,  and  unless  the  conjectures  offered 
on  this  head  be  well  founded,  to  what  purpose  is 
the  release  to  the  conusee  and  his  heirs  in  the 
conclusion  of  the  concord?  For  a  release  to 
the  heirs  in  extinguishment  of  a  right,  or  con- 
firmation of  a  title  (and  this  is  the  operation  to 
which  this  clause  is  directed)  cannot  have  any 
effect,  unless  the  positions,  already  advanced, 
be  allowed  to  be  of  weight. 

A  fine,«ur  conusance  de  droit  (j),maj  also  pass 
the  fee,  without  any  words  of  limitation,  when 
no  words  of  restriction  are  inserted;  and  when 
the  person  levying  the  fine  has  a  right.  In  point 
of  estate,  to  convey  an  interest  of  that  extent. 

And,  in  application  both  to  fines,  de  droU 
conte  ceOf  and  de  droit  tantum,  it  must  be  under- 
stood, that  restrictive  words  of  hmitation  will 
have  the  effect  of  the  intention  with  which  they 
are  inserted  (kj. 

For  it  would  be  absurd,  that  either  of  these 
fines  should  pass  a  greater  estate  than  the 
parties  had  expressly  limited  ;  and  on  the  sub- 
ject of  the  fine,  sur  cmttsance  de  droit  come  cea^ 
it  has  also  been  said,  that  it  may  be  supposed 
that   the  donation  or  feofiraent,  of  which  an 

CJJ  SI)ep.Touch,4;  Co.  Read.  7. 
(tj  Hunt  T.  Bwrne,  i  Sdk.  340. 
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acknowledgment  is  made  in  the  fine,  was  for  life, 
or  in  tail,  as  in  fee. 

Also,  a  common  recovery  has  in  all  its  forms, 
and  in  every  process  towards  its  completion, 
the  semblance  of  an  action  founded  on  title  in 
the  person  by  whom  it  is  agreed  that  the 
lands  should  be  recovered. 

The  recovery  is  suffered  by  default  in  those, 
by  whom  the  title  might  be  maintained,  on 
the  groimd  of  their  right.  The  person,  who 
recovers,  is,  by  fiction  of  law,  supposed  to  be 
restored  to  a  seisin  or  estate,  which  had  been 
wrongfully  wrested  out  of  his  tenancy,  and 
injuriously  withheld  from  him.  The  nature  of 
the  writ  in  which  he  states  his  right  to  recover, 
supposes  him  to  have  been  disseised,  and  to 
have  had  an  estate  in  fee  before  that  wrong  was 
committed.  Therefore,  the  demandant  will,  on 
his  recovery,  and  by  the  continuance  of  the 
fiction  under  which  he  is  allowed  to  have  judg- 
ment in  his  favour,  be  considered  to  have  the 
land,  according  to  his  antient  title,  and  to  the 
extent  of  his  former  estate.  In  judgment  of 
law,  this  estate  is  a  fee-simple  (IJ. 

Recoveries  suffered  by  tenant  in  tail  afe 
used  to  enlarge  the  estate-tail  into  a  fee-simple. 
The  descendible  qualities  of  that  fee  are  deserv- 
ing of  notice.  As  far  as  the  law  applies  to  the 
eflfect  of  the  recovery,  the  recoveror  acquires 
a  complete  fee-simple,  descendible  to  all  his 
I,   without    any    restriction  or   exclusion^ 

(Ij  1  Intt.  9b ;  s  Bl. Cool  iqB,  3117. 
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provided  the  donor  of  the  estate-tail  had  a  &er 
simple  (mj. 

But  recoveries  are  generally  sufiered  to  uaes^ 
and  the  uses  are  declared  in  favor  of  the  ownor 
of  the  estate- tail,  as  enlarged  into  a  fee-simple. 
In  equity,  before  the  statute  of  27  Hen.  VIIL 
c.  10,  this  use  would,  in  point  of  title,  have  been 
governed  by  the  old  dominion ;  and  the  heirs 
to  the  land,  when  the  same  was  held  for  the  legal 
estate,  were  in  equity  preferred  in  the  right  of 
succession  to  the  use. 

This  was  a  consequence  of  the  equitable  ad- 
ministration of  justice  in  the  Court  of  Chancery, 
when  uses  were  fiduciary,  and  subject  to  the 
peculiar  jurisdiction  of  that  Court.  The  courts 
of  law,  in  deciding  on  similar  declarations  c^ 
use,  when  the  use  is  executed  into  estate 
by  the  Statute  of  Uses,  adopted  (in  truth 
the  Statute  of  Uses  prescribed  to  them)  the 
principle  of  these  decisions  of  equity.  The 
cases  in  the  margin  (nj  are  authorities  for  this 
point. 

Also,  a  yearly  sum  allotted  on  a  partition  of 
land  between  coparceners  in  fee  (0)9  to  either 
of  them  for  equality  of  partition,  will  be  a 
charge  on  the  land,  and  held  in  fee,  although  no 

(mJ  1  Convey.  1,  2,  $•         . 

CnJ  i  Inst  13  a,  23  k;  Fenxvici  r.  Mii/bfd,  1  Leon.  182; 
II  Mod.  181  ;  Roe  ex  denu  Crowe  r.  BaUwri,  5  TenH  Rep. 
104;  Martin  t.  Strachan^  l  Wib.  9,  66;  Abbot  ▼.  Air/ofi, 
3  Salk.  590. 

(0)  I  Inst.  10  a ;  29  Ass.  23 ;  15  Hen.  VII.  14 ;  Plow.  134  b  ; 
10  Vin.  Abr.  2 a,  4;  G^  ▼«  Hinfotooii  RoIU  R^.  370. 
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words  of  Umit^tioQ  be  added  to  the  terms  of 
the  grant. 

The  estate  in  the  rent  comes  in  lieu  of  an 
estate  in  a  portion  of  the  land.  This  port;ion 
of  land  was  held  in  fee.  The  estate  in  the 
rent  will  be  of  the  same  quantity,  in  point  of 
interest,  as  the  estate  in  the  land>  for  which,  to 
a  certain  degree,  it  is  a  recompence  or  com- 
pensation. Jpsm^  eienm  kgef  eupiunt  td  jure  r€- 
gofitur^  is  a  rule  applicable  to  cases  of  this 
sort. 

It  remains  a  question  open  for  determina- 
tion (p)j  whether  a  gr^it  of  rent,  on  a  partition 
between  joint*tenants,  or  tenants  in  common  in 
fee,  in  order  to  the  equality  of  a  partition  be* 
tween  them,  should  receive  the  like  determina- 

tiQQ. 

A  case  with  these  circumstances  seems  en- 
titled to  an  equal  liberality  of  construction,  now 
that  joint*tenants  and  tenants  in  common,  as 
well  as  coparceners,  are  compellable  to  poiake 

partition* 

Also,  on  a  partition  between  joint-tenants  in 
fee,  tenants  in  common  in  fee,  by  writ;  or  be-r 
tween  coparcenera,  either  by  timt  or  agreement^ 
not  being  an  actual  conveyance ;  each  tenant 
will  have  a  several  estate  in  fee,  in  the  teipie- 
meQts  allotted  to  him  for  bis  share. 

before  partitipn,  each  of  them  has,  in  the 
land,  a  common  right  to  the  possession.  The 
partition  destroys  the  common  right  to  the 

CpJ  1  Lmb.  127,  per  Periamp  J. 

£4 


56  ON    ESTATES    IN 

possession,  and  in  lieu  of  that  right,  assigns 
to  each  a  distinct  interest  in  a  separate  part  of 
the  land ;  and,  on  partition,  each  will  have, in  his 
separate  part,  the  like  estate  as  he  had  in  the 
land ;  that  is,  an  estate  in  fee.  The  distinct 
right,  which  each  takes  in  his  separate  part, 
comes  in  lieu  of  the  common  right,  which  he  ' 
had  in  the  whole.  For  this  reason,  his  estate 
in  the  separate  and  distinct  part,  will  be  of  the 
same  quantity  and  extent,  as  the  estate  which 
he  had  in  all,  or  any  part,  of  the  land/ 
'  Rents  granted  on  exchange,  and  on  partitions 
by  deed,  between  joint-tenants  or  tenants  in 
common,  are,  in  some  particulars,  within  the 
reason  of  this  rule.  However,  they  do  not  re- 
ceive the  same  cohstruction. 

So  a  release  by  one  coparcener  to  another 
coparcener  (q)^  whether  they  have  equal  or 
unequal  shares ;  or  to  one  of  several  coparceners ; 
or  by  one  joint-tenant  in  fee  to  his  companion ; 
or  to  one  of  several  companions  (r)  ;  or  to  a 
husband  or  wife,  when  they  are  tenants  by  intire- 
ties,  as  between  themselves,  and  joint-tenants 
with  the  releasor  fs) ,  of  the  entire  estate  in  the 
tenancy,  of  all  his  right,  without  any  words  of 
limitation ;  will  pass  as  ample  an  estate  as  the 
person  who  makes,  and  the  person  who  accepts, 
the  release,  have,  as  to  joint-tenants  in  joint- 
tenancy,  and  as  to  coparceners  in  coparcenary. 

CqJ  Litt  §  384;    1  Init.  9  b,  193 ;  Dyer,  963a;  19  H,  VL 
.19^  ada;  1  Inst.  373b. 

(rj  1  Inst  973  b.  CO  IbidL 
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Releases  by  these  persons,  without  any  quali- 
fication, have,  properly  speaking,  and  according 
to  the  construction  of  law,  the  effect  of  trans* 
mitting  to  the  other  joint-tenants  or  coparceners 
that  common  right  to  the  possession,  or  that 
^  unity  of  seisin,  which  is  in  the  person  who 
makes  the  release. 

This  is  a  construction  from  the  mode  of  as- 
surance which  the  parties  have  adopted,  and 
the  unlimited  extent  of  that  assurance ;  and  the 
construction  is  applied  as  between  joint-tenants 
and  tenants  in  coparcenary,  although  one  of 
three  or  more  joint-tenants  or  coparceners  re- 
lease to  one  other  and  not  to  all  the  others  of 
them ;  so  that  the  releasor  claims  in  the  per ; 
or,  in  other  words  through  the  medium  of  the* 
assurance  of  his  companion,  as  a  conveyance  or 
transfer  of  seisin  or  title,  and  not  a  release  of  a 
right  to  the  possession  or  unity  of  title. 

There  are  other  assurances,  (as  lease,  &c.)  by 
which  one  joint-tenant  or  coparcener  might 
give  an  exclusive  right  to  his  companion  for  a 
particular  timcj  without  parting  with  his  whole 
estate  or  participation  in  the  seisin  (tj . 

A  release  by  one  joint-tenant  or  coparcener, 
to  his  companion,  may,  with  proper  words  of 
limitation,  be  used  as  an  assurance,  to  give  a 
right  of  exclusive  enjoyment  for  a  particular 
period.  When  the  assurance  by  release  is 
adopted,  and  no  limited  time  is  expressed  to 

CV  I  Ion*  193  a. 
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show  an  inteotion  to  circumscribe  the  covtinu-' 
ance  of  the  estate^  then,  from  the  mode  of  as* 
surance,  and  the  generality  of  the  expression^ 
the  law  infers  an  intention  in  the  releasori  not 
to  retain  any  part  of  his  estate  or  ownership ; 
and  avails  itself  of  the  generality  of  the  releaset 
to  give  to  the  person  to  whom  the  release  is 
made,  an  exclusive  title  to  the  seisin^^  &c«  as 
against  the  releasor. 

This  doctrine  has  not  any  application  to 
tenants  in  common,  nor  to  a  deed  of  confirma* 
tion  made  by  one  joint-tenant  or  coparcener 
to  the  other  of  them  (u) . 

Also,  assurances  operating  In/  release  of  right 
to  land,  in  extinguishment  of  the  right  (vj^ 
and  not  in  the  creation  or  transfer  of  an  estate, 
or  to  enlarge  one ;  whether  such  release  be  made 
to  the  person  who  has  the  fee,  or  who  has  only 
a  particular  estate  of  freehold  (xj :  abo,  releases 
of  interests  issuing  out  of  and  being  collateral 
to  land,  as  rents,  commons,  &c«  when  thjese 
releases  are  made  to  the  person  who  is  the 
owner  of  the  fee  of  the  land,  or  even  an  estate 
of  freehold  in  the  land ;  and  also  confirmations 
when  they  are  made  of  the  estate  of  persons 
already  owners  of  an  estate  in  fee ;  have  the 
effect,  in  the  first  and  third  instancesi  to  pass  the 
right  to  the  fee ;  and  in  the  second  instance,  to 
extinguish  the  right  to  an  interest  held  fox  an 

fuj  Litt.  f  5Sd ;   1  iBft  tg$  b. 

(v)  1  Inst*  9  b,  280a,  397 ;  Utt.  §  519,  sti. 

(x)  Litt.  §591. 
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Mtate  in  feOf  though  the  afisur ance  do  not  con- 
tain any  word«  of  limitatdon  to  the  heirs :  and 
when  it  happens  that  such  release  of  right  or  title 
is  made  to  the  tenant  of  a  particular  estate  of  free* 
hold,  the  benefit  of  that  release  may  be  claimed 
by  the  persons  in  reversion  or  remainder; 
also,  when  such  release  is  made  to  the  perscm 
in  reversioaa  or  remainder,  the  tenant  of  a  par- 
ticular estate  wiU  have  the  advantage  of  the 
release  (yj. 

In  the  second  instance,  words  of  express  limi- 
tation (zj  to  pass  the  rent,  for  a  limited  time, 
would  restrain  the  operation  of  the  assurance  to 
that  particular  period.  But  every  estate  of  free- 
held  is  entire,  and  is  confirmed,  notwithstand- 
ing a  declared  intention  to  confirm^  for  a  less 
period;  as  for  life,  or  in  tail  (a)y  when  there 
is  a  larger  estate  in  the  confirmee. 

In  these  instances,  the  assurances  have  the 
efiect  of  conveying  or  releasing  the  fee  in  the 
collateral  interest ;  or  of  giving  an  indefeasible 
right  to  the  fee,  as  against  the  person  who  makes 
the  confirmation,  and  his  heirs.  Other  assur- 
ances, adapted  to  the  purpose  of  conveying  a 
particular  estate,  in  the  collateral  interest,  might 
have  been  used,  unless  the  parties  intended 
that  their  assurance  should  have  that  efiect, 
which  the  law,  onder  such  circumstances, 
ascribes  to  a  general  release. 

OJ  1  iMt-  453  b. 

Cm)  See  the  reasons  in  t  Inst.  S96  b,  397  a. 

CaJ  UXU  §  519,  520;  1  Inst,  ^14;  Shep.  Touch.  85,  86. 
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This  appears  to  be  the  ground  on  which  the 
law  infers  an  intention  to  pass  the  fee. 

Although  words  of  quaUfication  be  added  in 
releases  of  the  mere  right  (h),  or  confirmations 
of  titles  to  an  estate  of  freehold  (c) ,  with  an 
intention  to  confine  the  operation  of  that  instru- 
ment to  a  particular  time ;  as  a  day,  a  month,  or 
any  other  given  space;  yet  the  conclusion  of 
law  is  in  direct  opposition  to  that  very  equitable 
rule  of  construction,  which  requires  an  observ- 
aitce  of  the  intention  of  the  parties,  and  renders 
words  of  limitation  nugatory. 

The  law  deems  the  release  of  a  mere  right  for 
an  instant,  equal  to  a  release  of  that  right  to  a 
man  and  his  heirs  for  ever.  In  point  of  law, 
the  right  is  an  entire  collective  thing.  The 
release  of  a  right  implies  a  release  of  all  re* 
medies  to  pursue  the  right.  Of  consequence, 
the  estate  of  the  possessor  becomes  indefea- 
sible. The  law  would  ascribe  the  same  effect, 
although  the  release  (as  a  release)  were  of 
the  land.  In  those  instances  in  which  the 
right  is  not  to .  be  totally  extinguished,  but  the 
interest  of  the  tenant  of  a  particular  estate  (d)j 
is  to  be  rendered  indefeasible,  a  confirmation  is 
the  proper  mode  of  assurance.  But  a  confir- 
mation of  an  estate  in  remainder^  or  a  reversion^ 
would  confirm  the  prior  particular  estates  fe)  ; 
still,  however,  there  may  be  a  confirmation  of 
part  of  the  lime  of  a  term  of  years  (f). 

(h)  Litt.  $  467.        (c)  lb.  ^19, 530.        (d)  1  Inst.  397  a. 
'  (€)  I  Inst.  397  a;  Litt.  §  s^S-      </)  i  In»t.  897  #« 
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It  must  be  observed,  that  the  person  who 
hath  an  estate  to  him  and  his  heirs,  is  personally, 
and  in  his  own  right,  the  .proprietor  of  the  land, 
and  the  owner  of  the  whole  estate. 

Though  the  estate  may  devolve  on  his  heirs 
after  his  death,  yet,  during  his  lifetime,  he  is 
owner  of  the  entire  fee,  and  not  of  an  interest 
for  his  life  only. 

The  land,  and  the  estate  in  the  land,  are 
wholly  in  his  power.  They  are  the  property  of 
himself  alone. 

From  the  connection  between  the  owners  of 
the  land,  and  the  burthens  imposed  on  the 
land,  and  also  from  the  relative  situation  of 
those  who  have  the  estates,  and  those  who 
have  a  right  to  the  land,  a  confirmation  to  the 
owners  of  the  estate  has  the  effect  of  rendering 
the  estate  indefeasible ;  and  a  release  of  an  in- 
corporeal hereditament  has  the  efiect  to  exone- 
rate the  estate  from  the  charge. 
^  This  result  may  be  described  to  be  the  operap- 
tion  of  an  instrument  from  privity  of  person 
connected  in  privity  of  estate  or  right;  a 
learning  of  some  nicety,  intimately  blended 
vith  deductions  from  feudal  policy*  Releases 
of  the  mere  right  to  the  freeholder,  or  to  the 
tenant  of  the  fee,  are  to  be  referred,  in  some 
degree,  to  the  same  relation^  or  more  properly 
speaking,  to  a  privity  in  point  of  right. 

In  this  last  case,  in  particular,  the  release  is 
a  release  of  a  right  to  bring  an  action  to  disturb 
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fhe  present  owne^,  mther  lAisn  a  Telease  of  the 
estate. 

On  this  ground,  the  freeholder,  and  the 
reversioner,  and  remainder^man,  may  mutually 
avail  themselves  of  a  release  to  each  oUier  (g). 
When  the  release  is  made,  no  estate  exists  in  ^e 

'  releasor. '  His  release  is  of  his  remedy ;   and 
a  right  once  released,  is  released  for  ever^A^, 

,  while  a  confirmation  may  be  of  a  particular 
estate  (%). 

A  right  is  an  entire  thing ;  and,  considered  as 
a  right  of  action,  is,  with  a  view  to  continuity 
of  time,  indivisible.     Hence  the  determination, 

,  that  a  release  of  a  mere  right  for  a  day  or  an 
hour,  is  a  release  for  ever. 

Let  it  be  however  remembered  fkjy  that  a 
release  to  a  tenmUfor  Ufe^  of  all  the  right  of 
the  releasor,  when  the  release  has  an  estate  in 
the  land,  and  the  release  is  without  any  wprds 
of  limitation  to  the  heirs,  will  not  give  to  the 
releasee  a  more  ample  estate  than  for  his  lifi^ 
though  the  releasor  has  an  estate  in  fee-simple. 

The  cases  of  releases  by  one  joint-tenant  or 
coparcener  to  another,  and  of  releases  of  col- 
hrt^eral  interests,  are  generally  stated,  as  if  the 
words  of  the  deed  were,  all  my  right j  or  the 
like  collective  estpression :  but  it  is  understood, 
that  these  words  are  not  by  any  means  ne- 
cessary,   they  are    expressed  in    our  books, 

fgj  I  Inet  458  b.  (hj  Litt.  §  467. 

(ij  Lftt.  S  511.  (kj  Ibid.  i^6. 
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and  inser ted  in  the  aMtirances  in  which  they 
are  used,  as  a  practical  caution,  to  show  that 
the  release  is  not  for  a  particular  time,  and  by 
way  of  confirmation,  lease.  Sec.  8cc. 

A  release  by  one  joint^tenant  or  coparcener 
to  another  for  Ufe^  would  operate  as  a  lease 
for  life. 

So  would  a  release  of  a  tent-charge,  &c.  for 
life,  fiut  a  release  of  right  cannot  be  for  a  day, 
or  for  life,  &c. 

Another  instance  of  an  exception  to  the 
general  rule,  noticed  by  Lord  CokCj  is  the  crea* 
tion  of  a  peerage  by  writ.  It  has  been  allowed 
in  a  variety  of  instances.  At  the  same  time  it 
must  be  observed,  that  Mr.  Prt/nne,  a  learned 
antiquary  and  great  lawyer,  has  controverted 
and  denied  the  conclusion. 

The  point  most  material  to  the  subject  of  this 
Essay,  is,  that  a  fee, In  the  most  extensive  signi* 
fication  of  the  word,  cannot  be  created  in  a  title 
of  dignity,  either  by  writ  or  patent,  with  or 
without  words  naming  the  heirs.  Every  dig- 
nity created  in  favor  of  a  man  and  his  heirs, 
is,  in  consideration  of  law,  a  dignity  in  him 
abd  the  heirs  of  his  body  only ;  consequently, 
the  person  in  whom  the  dignity  is  created,  has 
in  the  same  a  fee,  in  the  nature  of  an  estate- 
tail;  in  other  words,  to  him  and  the  faeirs  of  his 
body,  and  not  to  hie  heirs  generally ;  conse- 
quently, tile  persons  who  are  in  the  collateral 
line  to  those  in  ivhose  person  the  dignity  of 
blood  and  nobility  commences,  are  not  inherit- 
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able  to  the  dighity.  In  this  respect^  there  is  a 
difierence  as  to  dignities  by  tenure  annexed  to 
the  ownership  of  land. 

There  are  only  a  few  instances  of  this  dignity 
by  t:enure. 

The  barony  of  Arundel  is  of  this  description. 

Under  baronial  dignities,  the  right  of  nobility 
followed  the  right  of  ownership  to  the  land : 
even  the  assignee  became  a  peer. 

These  baronies  were  strictly  feudal. 

Trusts  have  a  peculiarity. 

The  general  rule  is,  that  limitations  of  trust 
are  to  be  construed  in  like  manner,  and  by  the 
like  rules,  as  limitations  of  a  legal  estate  (I)  ; 
and  therefore,  in  deeds,  the  fee  cannot  pass  by 
grant  or  transfer,  inter  vivos,  without  appropriate 
words  of  inheritance. 
}  But  in  contracts  to  convey,  and  in  trusts 
/  declared  in  a  conveyance,  the  fee  may  pass, 
notwithstanding  the  omission  of  a  limitation  to 
the  heirs. 

Therefore,  articles  to  convey  to  A  B  in  fee; 
or  a  conveyance  to  ^  B  and  his  heirs,  in 
trust,  to  convey  to  C  D,  in  fee-simple,  wou^ 
'  confer  a  right  in  equity,  to  call  for  a  convey- 
anoe  of  the  inheritance.  So  a  conveyance  to 
A  ajpd  his  heirs  in  trust,  totidem  verbis,  for  B 
in  fee,  would  pass  a  fee. 

So  there  may  be  a  right  in  equity  to  call 
for  a  conveyance  of  the  fee,  because  there  is 

0)  3  Ves.  Jan.  ivi. 
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evidence  of  an  intention  to  convey  the  fee, 
although  that  intention  be  not  expressed  by  a 
iimitaiioYi  to  the  heirs. 

The  result  of  the  general  rule  is,  that  a 
bargain  and  sale  by  an  equitable  owner  to  A 
mmply,  would  pass  no  more  than  an  estate  for 
life ;  while,  if  it  should  appear  from  a  recital, 
that  there  was  an  intention  to  sell  the  fee,  the 
Court  would  consider  the  fee  to  pass. 

So  if  the  bargain  and  sale  were  to  A  for  ever; 
or  in  any  other  terms  which  expressed  the 
intention  of  selling  the  fee,  a  Court  of  Equity 
would,  in  cases  which  justified  the  interposition 
^f  equity,  supply  the  defect;  being  the  absence 
of  formal  words  of  limitation  to  the  heirs. 

All  the  books  are  agreed,  that  equity  would 
supply  an  omission  of  words  of  inheritance  (ij  ; 
and  equity  will  act  on  the  omission,  in  an  equit- 
able bargain  and  sale,  in  like  manner  as  it  would 
fiupply  adefect  in  a  conveyance  of  the  legal  estate, 
on  evidence,  that  the  contract  was  for  the  fee, 
while  the  words  of  inheritance  are  omitted. 

The  general  rule  is  borrowed  from  the  doc- 
trine of  the  courts  of  law,  subsequent  to  the 
Statute  of  Uses,  as  distinguished  from  their  doc- 
trine prior  to  the  statute. 

Prior  to  the  Statute  of  Uses,  the  fee  would 
have  passed  by  a  bargain  and  sale,  without  a 
limitation  to  the  heirs  (kj . 

fO  Com.  Dig.  Chancery,  a  T.  i. 

(k)  4  Edv.  VI.  Estates,  78,  cited  3  Rep.  ai ;  10  Vin.  234  j 
1  Rep. 37,  iQob;  8 Rep. 94 a;   i  Inst.  103  Dj^r,  169;    Sbtp, 

70^,  IJ.  J 
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After  the  statute,  and  by  a  departure  from 
the  principle  of  that  statute,  the  courts  of  law 
decided,  that  the  fee  would  not  pass  without 
proper  words  of  limitation. 

Courts  of  equity  followed  the  rule  introduced 
by  courts  of  law  ;  still,  however,  retaining  their 
jurisdiction  of  supplying  defects  or  omissions 
in  conveyances,  when  it  could  find  grounds, 
from  the  language  in  the  contract  of  the  parties, 
to  supply  the  defect  or  omission. 

It  has  been  said,  that  as  the  statute  now 
executes  the  use,  and  the  bargainee  has  a  legal 
estate,  the  same  construction  must  be  made, 
as  to  this  legal  estate,  under  the  statute,  as  was 
made  on  gifts  of  estates  at  the  common-law. 

For  this  conclusion,  no  well-founded  reason 
can  be  urged.  The  construction  of  law  on  the 
bargain  and  sale  ought  to  have  been  precisely 
the  same,  after  the  statute,  as  the  construction 
of  the  Court  of  Chancery  would  have  been  when 
uses  were  fiduciary,  and  were  under  the  imme- 
diate and  peculiar  jurisdiction  of  that  Court. 
That  construction  seems  to  have  been  expressly 
directed  by  the  very  letter  of  the  Statute  of 
Uses.  In  other  respects,  the  Courts  have  at- 
tended to  the  words  of  the  Act.  They  have 
allowed,  that  under  the  equity  which  that 
statute  introduced  into  the  law  on  estates, 
arising  from  limitations  of  uses  (l)^  a  tenancy 
■ 

ClJ  Cox's  P.  W.  14;  Rigden  v.  Vallier^  3  Ves,  sen.  25a  ;  3  Atk. 
731 ;  GoodOOe  v.  Stokes,  1  Wils.  34.1 ;  Stone  v.  HearUey^  1  Yen. 
sen.  165. 
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in  common,  may  be  created  by  words  whi.ch, 
in  the  case  of  a  limitation  of  the  legal  estate, 
by  a  conveyance  at  common-law,  would  not 
have  the  same  effect. 

'  That  this  construction  of  the  courts  of  law, 
which  requires  words  of  express  limitation  in 
bargains  and  sales,  is  agreeable  to  the  Statute 
of  Uses,  is  one  question :  whether  any  conve- 
nience results  from  its  adoption,  now  that  the 
rule  is  established,  is  another  question. 

Every  person  who  has  had  an  opportunity 
of  observing  the  salutary  effects  flowing  from 
a  rule,  which  prescribes,  that  certain  technical 
words  only  should  have  a  particular  signification 
and  import,  will  congratulate  the  profession,  and 
those  in  whose  interest  and  peace  he  takes  any 
concern,  that  the  rule  is  adopted. 

And  it  is  not  always  requisite,  that  the 
word  heirs  should  be  used  to  pass  the  fee  of 
copyhold  lands  (m). 

The  general  rule  seems  to  render  it  necessary 
that  this  word  should  be  inserted  (n)^  unless 
some  other  term,  sanctioned  by  usage,  and 
grown  into  custom,  has  been  substituted  in  its 
place. 

By  custom,  a  grant  of  a  copyhold  to  a  man 
and  his  (sibi  et  suisjy  or  to  him  and  his  assigns 
(sibi  et   assignatisjj   or   to   him  without  atiy 

Cm  J  4  Rep.  29  b;  Comyns'  Dig.  Copjholds,  f.  8;  Kitch. 
102  b. 
CnJ  Watk.  Copyh.  108  ;^oll.  Abr,  839, 1.  50.  ' 
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otiier .  word,  may   give   the  inheritance  (o). 
This   form    of   expression   as  already   stated, 
would  not  give  more  than  an  estate  for  life,  in 
ra  grant  of  lands  of  freehold  tenure. 
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•^  As  to  Wilis. 

In  WiUSf  a  fee  may  pass  without  any  words 
^f  limitation  to  the  heirs,  as  often  as  it  can,  by 
any  means,  be  clearly  collected,  that  it  was  the 
intention  of  the  testator  to  give  an  interest  of 
this  extent. 

In  the  construction  of  wills,  the  testator  is 
supposed    to  have    wanted    that   professional 
1  assistance,  of  which  a  party  to  a  deed  may 
'  always  avail  himself  (^a^.     The  law,  therefore, 
regards  the  intention,  more   than  the  precise 
legal  import  of  the  words  in  which  the  testator 
has  expressed  his  meaning  (bj  ;  and  as  often  as 
i  it  can  be  collected,  from  any  circumstance  in 
a  will  (c) ;  or  from  the  whole  will  taken  toge- 
ther, and  applied   to  the  subject  matter,  be 

Co)  Watk.  Copyh.  log;  i  Roll.  Abr.48. 

Ca)  Tr.  on  £q.  59,  f  t;  2  Eun.  47 ;  Latch.  49,  p«r  Dod^ 

(b)  Per  Lord  Mansfield^  in  Lcwacret  ▼.  BUfhi,  Cowp.  353. 
(ij  BffwesY.  Blaekeitf  Cowp.  335. 
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reasonably  inferred ;  that  the  testator  intended 
to  pass  all  his  estate  in  his  property,  that  estate 
will  pass,  though  the  property  be  not  limited 
to  the  heirs  of  the  person  to  whom  the  devise 
is  made. 

This  is  rather  a  rule  of  constnrction  on  the 
intention,  than  a  rule  of  positive  law.  As  it 
will  always  happen,  under  rules  of  this  sort,  the 
cases  are  various.  They  admit  of  an  arrange- 
jnent  into  classes. 

The  general  rule  of  law,  for  the  construction^ 
as  well  of  the  language  of  a  will,  as  of  a  deed,  is, 
that  when  there  are  not  any  words  (d) ,  in  ex- 
press terms,  or  of  necessary  implication,  to  give 
continuance  to  the  estate  after  the  death  of  iher 
person  who  is  to  take  under  the  limitation, 
the  devisee  shall  have  merely  an  estate  for  • 
life  (e}. 

Whoever  would  claim  a  fee  under  a  devise,  isr 
bound  to  show  that  there  is  some  language  in^ 
the  will,  to  carry  more  than  an  estate  for  life. 
As  in  other  instances,  the  rule  is,  that  the  / 
heir  at  law  of  the  testator  will  have  a  title,  ' 
till  it  can  be  showii  that  his  title  has  been 
defeated ;  for  an  heir  at  law  is  not  to  be  con- 
sidered as  disinherited,  without  adequate  ex- 
pression. 

CdJ  Thompson  v.  Landey,  s  New  Rep.  303. 

(ej  Bonm  ▼.  Blackett,  Cowp.  935 ;  Cook's  case,  Dixon's  case» 
both  dted  Latch.  36,  and  1369  by  the  name  of  Dixon  and 
Marshy  and  Erasmus  Cook*s  case ;  Merson  v.  Blackmoref  s  Atk^ 
341 ;  MiddUton  v.  Swain,  Skin.  339 ;  8  Vin.  ^37 ;  Roe  ex  denu. 
Kirby  v.  Holmes,  s  Wils.  80 ;  Doe  v.  Fyldes^  Cowp.  833. 
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The  only  diflference  in  the  application  of  the 
rule  is,  that  in  deeds,  the  intention  must  be 
expressed  in  certain  technical  terms,  to  which, 
alone  the  law  has  annexed  a  certain  precise  and 
definite  meaning ;  and  in  wills,  the  intention 
may  be  collected  from  any  expression,  or  from 
any  circumstances,  which  lead  to  the  inference, 
that  the  continuance  of  the  interest,  or  time, 
which  is  given,  is  not  to  be  measured  or  cir- 
cumscribed by  the  life  of  the  person  to  whom 
the  devise  is  made. 

An  estate  in  fee,  agreeable  to  the  notion 
entertained  of  that  estate  at  this  day,  is,  as  has 
already  been  shown,  an  interest  of  a  nature, 
extent,  and  quality,  to  continue  beyond  the  life 
of  the  owner.  It  will  enable  him  to  dispose  of 
tte  property,  either  for  ever,  or  for  any  space 
of  time,  and  in  any  manner  allowed  by  law. 
This  disposition  may  be  under  any  modifi- 
cation he  pleases,  so  as  he  does  not  suffer  his 
will  to  contravene  the  rules  of  law ;  and  so  as 
he  does  not  direct  that  to  be  done,  (as  in  the 
instance  of  perpetuities)  which,  from  motives  of 
policy,  the  law  has  denied  him  the  power  of 
accomplishing. 

Such  is  the  nature  of  an  estate  in  fee ;  and  as 
often  as,  either  from  a  present  or  remote  view, 
it  appears  to  be  the  intention  of  the  testator, 
that  the  person  who  is  the  object  of  his  bounty, 
should  have  the  property  for  an  estate,  which 
will  confer  these  powers  and  this  dominion,  an 
estate  in  fee  will  pass. 
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In  determining  cases  of  this  sort,  the  Courts 
have  uniformly  decided,  that  the  following  cir- 
comstances,  as  to  the  cases  to  which  they 
respectively  apply ;  and  unless  there  be  some 
expression  to  explain  the  sense  in  which  the 
terms  are  used  by  the  testator ;  are  a  suffi- 
cient declaration  of  an  intention  to  pass  the 
fee. 

1st,  That  the  testator  has,  in  direct  terms  (f)^ 

expressed  an  intention,  that  the  devisee      / 
shall, 

1 .  Have  the  landybr  coer ;  or,  / 

2.  Have  the  power,  in  point  of  estate^    / 

over  the  fee ;  or, 
S.  That  his  estate  in  the  land  shall 
not  determine  at  his  death,  nor 
be  confined  to  his  issue;  for  a     ' 
gift  confined  to  the  issue,  would 
be  an  estate-tail ;  or, 

« 

4,  Where  the  objects  of  the  devise 
are  named  by  a  ternij   which 
refers  to  them  in   a  particular 
character,  a*  having  a  perpetual 
continiuince. 
2dly,  That  the  terms,  in  which  the  testator  has 
expressed  his  will,  do,  in  common  accep- 
tation, import  a  gift  of  all  his  interest,, 
in  point  of  estate. 

Cf)  Tr.  on  Eq.  59,  §  «- 

p  4 
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Sdljr, 

J  1.  That  the  purpose  of  a  trust  he  hat^ 

I  created,  or  any  other  purpose  he 

has  expressed,  cannot  be  cer-' 

tainly  performed ;  or, 

3.  An  act  he  has  directed  to  be  done, 

cannot,  certainlyand  effectually^ 

i  be  accomplished ;  or, 

3,  A  charge  he  has  imposed,  cannot 
be  sustained; 
Unless  it  be  determined,  that  an  estate  in  fee 
is  devised  fg). 

4thly,  That  the  person  in  whose  favor  the  de- 
vise is  expressed,  is  made  personalis/ 
liable  to  the  payment  of  a  sum  in  gross, 
or  an  annual  sum ;  and  na  estate  is 
expressly  limited  to  him;  and  he  may 
receive  a  prejudice,  and  sustain  some 
loss,  unless  it  be  held,  that  he  take  an 
estate  in  fee. 
Sthly,  That  the  estate  of  the  devisee  is  not  to 
determine,  merely  and  simply  on  his 
death  ;  but  on  an  event  connected  with 
bis  death;  and  leading  to  the  conclusion, 
that  he  is  not  to  have  an  estate  for  life 
only  (h). 
Trust  estates,  as  well  as  legal  interests,  are 


Cg)  Tr.  on  Eq.  59.  $  3 ;  Ciopman  t.  BUtsett,  Cm,  temp.  Tdb. 
tjO;  1  Vei.  491  ;  3&uir.  168S;  Doe^.  Fi/Ut.Cowp.  833. 

fh)  Frogmrto*  V.  HtlUday,  3  Butr.  1618 ;  Doe  t.  Cundati, 
Q  ICait,  400. 
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"equally  within  the  scope  of  these  five  several 
tlasses. 

There  is  a  sixth  class  of  cases,  and   they 
afford  a  rule  peculiar  to  trust  estates ;  thus, 

6thly,  When  the  legal  estate  is  devised  in  fee, 
and  there  is  an  apparent  intention, 
that  all  the  beneficial  interest  of  that 
estate  should  belong  to  a  particular 
person,  or  to  a  class  or  description 
of  persons,  although  in  the  devise, 
to  them  of  the  trust,  or  beneficial 
ownership,  there  are  not  any  words 
of  limitation,  the  fee  of  the  trust  will 
pass. 

As  to  the  cases  falling  under  the^r^^  general 
head; — 

A  devise, 

!•  To  a  man  jfor-CTcr  (ij  ; 

3.  To  3  man  and  his  assigns/or-et;6r  (k) ; 

3.  To  a  man  in  fee-simple  (I)  ; 

4.  To  a  person  and  his  heirsy  for  their 

lives; 

5.  To  a  man  ;  and 

#      ^ 

CO  WhHkig  and  WilUngs,  iBubt.  tig;  i  Inst.  9  b;  sBL 
Com.  108 ;  Glib. on  Dev.  ig ;  8  Yin.  Abn  206,  pL  6;  9  Lord 
Raynu  1159;  1  Bro.  Ch.  Ca.  147;  1  Roll.  Abr.  834. 

CkJ  1  Inst.  9  b ;  3  Bl.  Con.  108 ;  GOb.  on  Der.  19;  8  Yin. Abr. 
3069  pi.  9 ;  1  Roll.  Abr.  834. 

flj  Glib,  on  Dev.  18;  8  Yin.  Abr.  206,  pi.  8 ;  3  Bl.  Com« 
108  ;  Perk.  §  557. 
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1.  To  his  sitecessars  (o)  ; 

2.  To  his  executors ; 

3.  His  blood  (p)  ;  his  family  (qj ;  his 

house  (r)  ;  his  stock  (r)  ; 

4.  His  heir  J  in  the  singular  number  (^5^ ; 
6.  Or  his  heirs  (t)  ; 

6.  And  ^  f^t^^  ; 
6.  To  a  man,  and  to  his^  and  to  do  what 
he  will  with  it  (x)  ; 

As  to  the  sixth  general  head  (yj  : — 

A  devise  to  a  man, 

1.  To  give,  sell,  or  do  therewith,  at  his 

pleasure  fz) ;  or 
3.  To  dispose  thereof,  at  his  pleasure  fa  J; 
To  sell  and  dispose^  for  payment   of 
debts  (bj  ; 

(oj   Webb  and  Herrings    Roll.  Rep.  399;     Moore,    853, 
pi.  1164;    3  Bulstr.  194. ;  Gilb.  on  D«t.  19;    8  Vid.  Abr.  S09, 

M.A«pl.i. 

Cp)  D^monhaB  and  Cateshy^  Moore,  356 ;   1  Inst  9  b ;  8.  Vin. 
Abr.  S06,  pi.  10;  Gilb.  on  Dev.  19. 

(q)  Wr^ht  V.  Mkins^  17  Ve»»  257* 

(r)  Djer,  333  b ;  Hob.  33. 

fsj  I  Roil.  Abr.  833,  836 ;  Skin.  5,  563 ;  Annesley's  Rep. 
161 ;  Gilb.  on  Dev.  20;  Gilb.  on  Uses,  24. ;  1  Vent.  215. 

(tj  2  Atk.  645. 

Cu)  Gilb.  on  Dey.  19^ ;  and  Latch^  36. 

fsj  24  H.  VOL  Latch.  sS^ 

(y)  19  H.  VIII.  96,  and  6Edw.VI.38,  cited  Bridg;  105^ 
Broke,  Der.  38,  39 ;  Latch.  1 35. 

(z)  Broke,  Dey.  pi.  39 ;  Whiskon  and  Cleytans  case,  1  Leon. 
156  ;  8  Vin«  234 ;  Goodtitle  y.  OUnay^  2  Wils.  6. 

(a)  JennoT  and  Hardie's  case,  1  Leon.  283. 

r J;  8  Vin.  Abr.  236. 
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To  dispose  at  will  and  pleasure  (c)  ; 

To  dispose  for  payment  of  debts,  &c.  (d) ; 
viz.  gift  of  all  my  estate,  real  and  perso- 
nal, to  dispose  of  for  the  payment  of  all 
my  just  debts,  and  for  the  performance 
of  all  such  legacies  as  I  have  herein,  or 
by  the  codicil  annexed,  bequeathed  to 
my  executor  above*nana^d ; 

To  a  person  ^^  on  the  sao^  conditions^' 
(being  words  of  reference  to  condi- 
tions raising  the  implication  of  a 
fee)  (e) ; 

To  be  at  his  discretion  (f) ; 

To  be  at  the  discretion  of  a  person,  with- 
out any  disposition  to  him  by  name, 
otherwise  than  to  express  that  the 
lands  are  to  be  at  his  discretion,  and 
though  an  express  estate  for  life,  not 
inconsistent  (g)j  was  previously  given. 

That  a  person  (tenant  in  tail  under  an- 
other devise)  shall  have  power  to.  dis- 
pose thereof  at  his  will  and  pleasure ; 

That  a  person  shall  be  his  executor  or 
trustee;  and  from  the  context  of  the 
will,  it  is  clear,  that  he  is  to  have  the 
testator's  fee-simple  lands  in  that  cha^ 
racter  (h) ; 

(c)  6  Mod.  m ;  8  Yin.  Abr.  1136. 

(d)  North  T.  Crampton,  1  Ch.  Ca.  196. 
fej  Doe  T.  CundaB,  9  East,  400. 

CfJ  WkUhm  y.Gtyion^  1  Leon.  156;  8  Vin.  Abr.  335. 

Cg)  Goodtitk  V.  Otwi^,  2  Wils.  6. 

C^J  Infra  i  and  see  a  case  in  King's  Bench,  Hil.  T.  1820. 
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Tfiat  the  executor  shall  levy  a  fine  of 
the  testator's  lands  to  a  particular 
person  (i)  ; 

That  the  executors  shall  grant  a  rent  in 
fee^  or  make  a  feoffment  (kj  ; 

1.  That  a  person  shall  be  his  heir^  or 

his  sole  heir  and  executor,  "  at/ere 
et  yexecuturit''  (l)  ;  or, 

2.  Heiress  and  executrix  of  his  lands^ 

tenements,  goods  and  chattels,  the 
same  to  sell  and  dispose  of,  as  she 
shall  think  proper,  to  pay  his 
debts  and  legacies  (m) ;   or, 

3.  That  one  person  shall  be  heir  to  an- 
.  other,  to  whom  an  estate  for  life 

is  previously  given  by  the  same 
will  (n) ; 
4-  That  AB,  CD,  and  E  JP,  shall 
be  trustees  of  inheritance  for  the 
execution  hereof  (o)  : 
has,  upon  the  principle  of  the  first  rule,  been 
held  to  pass  the  fee. 

In  each  of  the  instances  offered  in  example 
of  the  application  of  the  rule,  there  is  some 

CiJ  Latch.  138 ;  16  Hen.  VI. 

(kJ  Sir  Henrif  Giffbrd^u  case,  4  Leon.  156 ;  Cro.  Eliz.  679. 

(I)  Marrm  v.  %,  a  Sid.  75 ;  T.  Jones,  %s ;  Ltneacrt*  t. 
JBfig)te|  Cowp.  353 ;  Sfark  v.  PameU,  Hob.  75. 

fm)  Rogen  ▼.  Rogers,  Cas.  temp.  Talb.  s^;  8  Vin.  Abn  936. 

(n)  King  and  Runibattj  8  Vin.  Abr.  305  a,  pi.  8 ;  Hob.  75, 
is  contra. 

(0)  a  Smith's  Rep.  69,  per  three  Judges  against  Lawrence ; 
1  Bos.  A  PulL  N.  R.  116;  7  East,  97;  affirmed  inHouae  o£ 
Lords)  Dow's  Rep. 
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particuliar  expressioh  which  governed  the  de- 
cision (p)* 

The  fee  passes,  in  the  first  and  second  in<- 
stances,  by  the  word  for^ever ;  in  the  third 
instance^  by  the  words  in  fee-simple ;  in  the 
fourth  instance,  by  the  word  heirsy  notwith- 
standing the  addition  of  the  words  for  their 
lives ;  for  the  word  hves,  in  reference  to  the 
heirs,  is  not  any  restriction  of  the  estate.  The 
word  Uves,  is  equivalent  to  for-ever ;  for  there 
cannot  be  a  perpetual  succession  by  heirs^  for 
life  estates.  The  intention,  in  this  respect,  is  • 
against  the  policy  of  law  (q).  The  words^  for 
their  lives,  are  of  the  like  effect  as  a  gift  to  a  , 
corporation,  for  their  lives ;  a  perpetu^  estate. 

In  the  fifth  instance,  the  fee  passes  ;  by.  the 
words,  and  his  successors^  in  the  first  case  ;  by 
the  words,  and  his  executors^  in  the  second 
case ;  by  the  words  and  his  bloody  in  the  third 
case ;  by  the  words,  and  to  his  heir^  in  the  fourth 
case;  by  the  words,  or  his  heirs,  in  the  fifth  case ; 
and  in  the  sixth  case,  by  the  words,  arid  his,  more 
especially  with  the  additional  words  of  declara-  ' 
tion,  that  the  devisee  shall  do  what  he  will  zsnih 
these  lands :  in  the  sixth  instance,  by  the  general 
power  of  disposition^  or  unlimited  right  of  exi 

fpj  LitL  §  586;  Shep.  Touch.  439, 440 ;  1  Inst,  g  b ;  Salk. 
•35 ;  Cro.  Car.  i<g ;  Moore,  852 ;  Cro.  Jac.  416 ;  1  RolL  AbV. 
835;  1Eq.Abr.176;  VeremdHUl.  dBurr.  1881;  DumhaiU 
jmd  CaUfby^  1  Inst.  9  b. 

Cq}  s  Abitr.  167,  et  seq. 
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ercising  a  discretionary/  power  over  the  pro- 
perty (r) ;  in  the  last  instance,  by  appoint* 
ing,  that  the  devisee  shall  take  as  heiry  or  in 
that  character ;  and,  in  the  other  instances,  by 
the  similar  or  corresponding  expressions,  or 
from  the  purpose  to  be  performed.  These  cases 
of  purposes  to  be  performed  might,  with  equal, 
and  even  greater  propriety,  have  been  trans- 
ferred to  the  third  class;  and  they  may  be 
considered,  by  the  student,  as  belonging  to  that 
class. 

The  intention  to  be  collected,  in  all  these 
instances,  from  the  words  of  devise,  supplies 
the  want  of  that  legal  precision  which  the  law 
requires  in  deeds. 

In  the  first  and  second  instances,  without  the 
word /or-et?er,  the  fee*  would  not  have  passed. 
'  A  devise  to  a  man,  or  to  a  man  and  his 
assigns  simply,  without  the  addition  of  any 
words  of  perpetuity,  or  declaration  of  time,  and 
without  any  other  circumstance,  to  show  an 
intention  to  pass  the  fee,  gives  an  estate  for  life 
only  (s).  There  is  not  any  sense  expressed  by 
these  words,  from  which  an  intentioti  to  pass 
the  fee,  can  be  collected.  The  word  for-^eoerj 
is,  therefore,  the  material  and  operative  word, 
describing  an  interest  to  have  continuance 
beyond  the  period  of  a  life  (tj . 

{rj  8  Vin,  Abr.  §35;  1  Eq.  Abr.  176,  (5). 
(s)  1  Inst.  9  b ;  Latch.  43 ;  2  Bl.  Com.  io8. 
CO  Fisher  y.  Nicholb,  3  Salk.  1 37. 
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As  to  the  third  instance,  the  words  in  fee- 
simple^  mark  most  clearly  the  quantity  of  time 
intended  to  be  devised,  by  expressing  the 
manner^  in  point  of  estate,  in  which  the  devisee 
is  to  hold  the  land,  or  other  subject  of  pro- 
perty devised  to  him.  This  phrase  is  taken  in 
the  generally-received  acceptation,  and  gives 
effect  to  the  intention  which  is  expressed. 
Therefore  the  words  in  fee^simple  are,  in  this 
instance,  to  be  considered  as  conveying  the 
fee. 

As  to  the  fifth  instance,  the  words,  and 
to  his  successors^  in  the  first  case ;  the  words, 
and  to  his  executors^  in  the  second  case ;  the 
words,  and  to  his  bloody  his  family,  his  house, 
in  the  third  case  ;  the  words,  and  to  his  heir^ 
in  the  fourth  case ;  the  words,  or  to  his  heirsj 
in  the  fifth  case  (u)  ;  and  the  words,  and  his^ 
in  the  sixth  case ;  are  the  words  of  limitation 
expressing  the  time  for  the  continuance  of  the 
estate. 

These  words,  in  the  several  cases  to  which 
they  apply,  express  an  intention  in  the  respec- 
tive testators,  that  the  interest  they  have  given, 
should  not  determine  with  the  life  of  the  person 
to  whom  the  property  is  devised,  but  extend  to 
those  persons  who  shall  follow  the  devisees  as 
their  successors;  and  the  law  construes  the 
words  in  the  sense  in  which  they  are  used ; 
merely  giving  them  effect,  as  applicable  to  the 

(uj  2  Atk.  645. 
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heirsj  as  the  only  successors  to  estates  in  fee ; 
in  like  manner  as  the  law,  even  in  deeds  and 
wills,  construes  a  gift  to  a  man  and  bis  heirs, 
or  heirs  males  of  his  body,  of  a  term  gf  years, 
to  be  a  gift  to  him  and  his  executors  (x). 

As  to  the  cases  in  the  sixth  class  of  in- 
stances (y)j  the  general  power  of  disposition, 
without  an  express  limitation  of  estate,  is  their 
distinguishing  feature. 

Express  words  would  restrict  or  qualify  the 
estate  (zj. 

To  give  a  power  of  disposition  which  is 
general,  in  point  of  estate,  whether  that  power 
be  general  or  particular  in  regard  to  the  objects 
in  whose  favor  it  is  to  be  exercised ;  or  to  give  to 
ianother  individual  the  discretion  of  naming  the 
persons  who  are  to  enjoy  the  property,  and  not 
to  limit  any  express  estate,  is  virtually,  to  give 
an  estate  which  would  support  the  disposition 
to  be  made,  or  discretion  to  be  exercised. 

This  estate  must  necessarily  be  a  fee ;  for 
the  words  expressing  the  power,  or  the  right  to 
jexercise  a  discretion,  are  considered  as  referrible 
to  an  ownership,  in  point  of  estate ;  not  a  mere 
authority  or  power,  without  any  interest. 

So  the  direction,  that  the  executors  should 
levy  a. fine,  shows  an  intention,  that  they  should 
have  an  estate  in  the  land,  to  enable  them  to 
levy  a  fine  with  effect. 

(x)  Litt.  §  740;  Shep.  Touch.  271.       (y)  i  Inft.  9  b, 
(%)•  Burd^  V.  JFrightf  3  Bam.  &  Aid.  7101 
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The  case '  by  which  the  sixth  instance  is 
exemplified,  has  also  another  circumstance  to 
aid  the  construction  of  a  fee ;  for,  as  the  lands 
were  ^ven  to  the  devisee  and  hisj  the  devisee 
might  have  taken  the  fee  under  these  terms 
singly  and  alone. 

An  example  to  this  effect  has  been  already 
introduced. 

Between  words,  expressing  a  power  of  dis- 
position, which  is  general,  in  reference  to  the 
persons  in  whose  favor  it  is  to  be  exercised, 
and  words  expressing  a  power,  which  is  parti- 
cular in  that  respect,  a  difference  is  made. 

As  often  as  the  words  of  the  power  are  general^ 
the  estate  will  be  simple  and  absolute. 

But  as  often  as  the  words  of  the  power  are 
particular^  or  special,  the  words  expressing  the 
intention  of  the  testator,  imply  a  condition^ 
or  trust,  that  the  property  which  is  devised 
should  be  held  by  the  devisee,  or  given  to  the 
persons  particularly  named  in  the  will,  and  to 
no  other  persons. 

Thus,  a  man  devised  his  lands  to  his  wife, 
to  dispose  and  employ  them  for  herself  and  her 
•children,  at  her  own  will  and  pleasure  (a) ;  and 
it  Mas  held  by  Dyer^  Jfeston,  and  JVelshe,  that 
the  wife  had  the  fee ;  the  same  as  if  the  lands  / 
had  been  devised  to  her  for  ever.  They  ob- 
iserved,  that  the  construction  of  law  supplied 
the  defect  of  words,  according  to  the  meaning 

Ta^  Moor^  57;  Bendloe,  pi.  9;  see  also  Dtmid  ▼.  Upl^jf, 
I'^^^* 9f3t^  ^i^}  I  Jonesy  137 ;  4  Leoo.4a. 
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of  the  testator.  It  was  also  held  by  Dyer  and 
Weston^  that  the  estate  of  the  wife  was  condi- 
tional. They  said,  the  words  ea  intentiane 
make  a  condition  in  any  devise,  but  not  in^  a 
feoffinent,  gift,  or  grant,  unless  it  be  in  the 
case  of  the  King ;  and  that  in  this  case,  the 
words  amounted  to  so  much,  that  she  should 
not  give  the  lands  to  a  stranger,  but  hold  them, 
or  give  them  to  her  children. 
/  At  this  day,  a  trust,  rather  than  a  condition^ 
would  be  the  effect  of  these  words. 

The  power  of  disposition,  it  has  been  ob* 
served,  must  be  without  any  limitation  of  estate 
to  the  person  who  is  to  exercise  the  power  (b) . 
f  Grant  that  an  express  estate  is  limited,  and 
/  a  power  of  disposition,  either  generally  or  in 
favour  of  particular  persons,  is  added,  the  per- 
son to  whom  the  devise  is  made,  will  have 
merely  the  estate  limited  to  him  by  express 
words;  and  the  right,  in  point  of  power,  and 
not  of  estate,  of  disposing  of  the  remainder. 

The  general  rule  is,  that  when  a  will  devises 
i:o  a  man  with  a  power  to  give  a  fee,  he  is  con- 
strued to  have  an  estate  in  fee. 

The  rule,  however,  must  be  understood,  with 
the  qualification,  that  he  has  not  an  express 
estate  divided  from  the  power. 

In  Tomlinson  and  Deighton  (c)y  a  man  de- 
nrised  lands  to  his  wife  ftyr  her  life^  and  then 

(h)  d  Tr.  Eq.  54 ;  4  Leon.  41 . 

(O  SaUc.  239 ;  3  Leon.  71,8.?.;  8  Viiu  Abr.  206,  pL  7,  234 ; 
ILucas's  Mod.  Cas.  31 ;  Owen»  33 ;  Liefe  v.  SaUingaone,  l  Mod. 
489;  2  Lev.  104;  4 Leon. 41. 
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to  be  at  her  disposal  to  any  of  her  children  wlio 
should  be  then  living  :  aind  it  was  held^  that  the 
^fe  i<i(Ai  an  estate  for  life  only  ;  and  that  the 
dispo^g  power  was  a  diiitinct  gift. 

The  Court  proceeded  on  the  ground,  that 
the  estilte  given  was  express  apd  cert^iin,  and 
the  J)0\*^ery  by  wafcy  of  addition ;  aft<i  that  it  waa/ 
different  ftott  the  other  cases,^  which  were 
geneM  find  indefii^te;  viz.  a  devise  to  ISj  and 
that  he  shall  sell ;  or  a  devise  to  I S^  to  sell. 
In  these  cases,  they  said,  because  the  party 
was  empowered  to  convey  a;  fee,  he  was  con- 
strued to  have  one,  if  he  has  no  express  estate, 
distinct  from  the  power ;  but,  in  this  case,  they 
held,  that  the  power  was  a  separate  gift,  distin- 
guished from  the  estate,  and  that  the  estate 
was  given  in  certain  and  expreiss  terms. 

It  is  probable,  however,  there  may  be  a 
difference,  when,  between  the  clause  in  which 
an  express  estate  is  devised,  and  the  clause 
which  gives  the  power,  there  is  inserted  a  de- 
vise to  another  person,  and  when  no  such 
intermediate  devise  occurs.  In  the  latter  case, 
the  estate  of  the  devisee  will  not  be  enlarged 
This  is  evident  from  the  case  of  TomKnson  and 
Deiglit&n.  In  the  first  case,  perhaps  the  last 
ekuse  would  give  the  estate  to  the  person  who 
w  to  ej^ Incise  the  power.  The  cases  of  Good- 
title  ex  dem.  Pearson  v.  Ottsmj  (d)^  and  Jennor 
V.  Hardies  (ej,  may  be  referred  to,  as  warrant-. 
ing  this  distinction.' 

0  2 
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In  Goodtitle  \.  Otway,  the  Court  denied  the 
case  in  3  Leon.  7I9  to  be  law.  That  case  was 
decided  on^  the  ground  that  there  was  merely 
a  devise  for  life,  with  a  superadded  power, 
and  no  meme  estate. 

Also,  where  a  testator  directs  that  a  person 
shall  be  his  heir,  or  have  land  as -heir  to  another, 
the  manner  in  which  that  .person  is  to  take,  and 
the  time  during  which  his  enjoyment  is  to  con- 
tinue, is  described  ;  for  the  devisee  taking  as 
heir,  and  under  that  appellation,  must  be  under- 
stood as  substituted  in  the  place  of  the  heir,  and 
to  have  the  same  extent  of  interest,  as  if  he  had  * 
derived  his  estate  by  descent  from  another. 

The  term  heir,  supposes  an  ancestor,  and 
consequently  amounts  to  an  adoption;  substi- 
tuting the  devisee,  as  an  hares  f actus,  in  the 
place  of  the  person,  who  is  the  hares  nattcs: 
for  the  words  heir  and  ancestor  are  correlative 
expressions.  Whether  an  estate  in  fee,  or  in  tail, 
passes  by  a  devise  to  a  man  and  his  posterity, 
is  a  point  in  doubt.  In  a  case  before  the  Court 
of  Chancery  (fj,  upon  a  devise  in  these  terms, 
the  ord  Keeper  inclined  to  construe  the  word 
to  create  an  estate-tail  (gj :  the  Master  of 
the  Rolls  was  of  opinion,  it  would  pass  the  fee  z 
and  it  is  clearly  settled,  as  will  afterwards  be 
noticed,  that  a  devise  to  a  man  and  his  seed 
creates  an  estate-tail. 

With  a  view  to  all  the  cases  which  have 

(/>  Attorney  General  ▼.  Bamfidd^  9  Freem.  Rep.  386. 
(g)  See  «lio  1  H.  Black.  461, 
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been  considered,  it  must  be  understood,  that  no 
expression  is  to  be  found  in  the  wil],  explana- 
tory of  the  sense  in  which  the  particular  words 
already  noticed  have  been  used,  and  qualifying 
their  extent;  for  an  express  limitation  of  estate 
will  control  the  implication  of  law. 

Thus,,  a  man  (h)  devised  the  fee-simple  and 
inheritance  of  some  land  to  another  and  his 
children,  in  these  words :  "  I  also  give  and  be- 
queath to  my  son  William  Stevens^  when  he 
shall  accomplish  the^  full  age  of  twenty-one 
years,  the  fee-simple  and  inheritance  of  Lower 
ShelstonCj  to  him  and  his  child  or  children  for 
ever ;  and  it  was  held,  that  aa  estate-tail  only 
passed.     Sed  qtuere  (i). 

Again,  a  devise  to  a  man  for  ever ^  for  his  life, 
confines  the  continuance  of  the  estate  to  that 
periods 

So  a  devise  to  one  for  life,  to  dispose  at  his 
will  and  pleasure  (jj^  gives  an  estate  for  life 
only;  for  the  words  superadded  to  the  limit i- 
tion,  merely  express  an  intention  to  authorize  a 
power  of  alienation  during  that  period,  for 
which  an  estate  is  devised  in  terms. 

Also,  in  the  cited  ease  of  the  devise  to  a  matt 
and  his  children,  the  words  descriptive  of  the 
fee-simple  and  inheritance  were  construed  to 
apply  to  the  subject  matter  of  property ;  and 
the  words  and  his  children,  were  held  to  be 

(h)  Davie  ▼.  Stevens,.  Dougl.  311. 
(i)  See  Doe  ▼.  BurruaUy  6  Term  Rep.  30. 
(j)  1  Imt.  9b;  8  Vin.  Abr.  ^,  pL  7^7;  15  H.  VIL  I2> 
eked  1  Leon,  i^z^per  Creto,  C.  J.  Latch.  43. 
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words  of  limitation;  arid  theae  words*  as  will  be 
observed  in  the  next  chapter,  con6ne  the  limita- 
tion to  the  devisee*  and  the  heirs  of  his  body> 
and  consequently  do  not  convey  a  more  ample 
estate  than  a  fee-tml. 

But  in  several  cases  introduced  in  a  subse- 
quent page,  a  devise  of  all  the  estate  to  one 
for  life,  and  after  her  death  to  another,  was 
held  to  give  the  fee  to  the  remainder-man ;  so 
that  the  word  estate  was  descriptive  of  the  in- 
terest; and  the  words  of  express  limitation, 
amounted  only  to  an  exception  of  a  particular 
interest  in  favor  of  the  first  devisee. 

And  it  may  be  advanced,  as  a  general  posi- 
tion, that  any  expression  by  which  the  import 
and  constructive  meaning  of  a  word  of  supposed 
limitation,  is  quali6ed,  restrained  or  explained, 
or  its  presumable  tendency  and  application  are 
negatived,  the  construction  will  be  a;gre«able 
to  the  words  of  explanation  (k). 

A  devise  to  A  for  ever,  will  substantively  pass 
the  fee ;  but  if  the  land  be  devised  after  hjs 
death  to  his  heir  male  of  his  body ;  aivl  for 
default  of  such  heir  male,  then  over ;  the  Revise 
will  pass  aji  estate-tail,  and  not  an  ^s^t^  in 
fe^-simple. 

Ag^n  (l)t  a  testator  Revised  in  thes^  words; 
I  gir^  the  fee-simple  of  rpy  bigger  houa^  to  A, 
ai)d  ^ft^r  A's  deceasi  |o  XX  {A'a  son) ;  and  it  was 
held,  that  A  took  an  estate  for  life  only  ;  for  it 

(k)  Wilkini  T  Whiluig,  1  Bulstr.  aig, 
(I)  Dyer,  357,  pi.  44 ;  Cbycfce's  Case, 
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appeared  from  the  limitation  to  the  son,  that  the 
interest  of  the  mother  was  to  determine  on  her 
de^ :  luid  these  ar^  some  only  of  the  many 
examples  which  occur  on  this  point. 

The  cases  of  demes  to  the  church,  to  the 
school,  &c.  already  introduced  (fnjy  are  apposite 
es^amples,  in  elucidation  of  that  part  of  the  pro-^ 
position,  in  which  it  is  stated^  that  the  fee  may 
pass,  wheq  the  objects  of  the  devise  are  named 
by  a  term  which  refers  to  them^  in  a  particular 
character,  as  having  perpetual  continuance. 

So  are  the  devises  which  declare  that  a  par* 
ticttlar  person  shall  be  heir  to  the  testator,  or 
heir  to  another. 

As  to  the  cases  felling  under  the  second 
head,  that  the  words  in  which  the  testator  has 
ejipressed  his  will,  do,  in  common  acceptation, 
import  a  gift  of  all  his  interest  in  point  of 
estate. 

.  .  The  cases  of  ^his  description  may  be  divided 
into  two  classes : 

}st.  Those  cases  in  which  the  devise  is  by 
wordsy  which  express  the  quantity  of  the 
testator's  interest,  rather  than  describe  his 
property ;  or  accomplish  both  objects  at 
the  same  time. 
Sd.  Those  eases  in  which  the  testator,  by  an  in* 
troductory  clause  to  his  will,  expresses  an 
intentioQ  to  dispose  of  all  his  estate,  or 
all  his  substance,  or,  in  other  words,  the 
whole  of  his  interest ;  and  the  words  o£ 

Tw^  CAeesjnan  ▼•  Partridge^  i  Atk,  436;  ^tipra. 
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disposition  in  the  clause  of  devise  arer 

connected,  in  teims  and  in  sense,  with 

the  introductory  clause;  and  in  com*- 

mon  acceptation,  import  more  than  a 

mere  description  of   the  property,  or 

subject  devised. 

The  word  estate^  used  in  reference  to  real 

property,  and  standing  general  and  uncorrected, 

is  of  this  description,  and  comes  within  the 

first  head  of  division. 

A  series  of  decisions  has  established  this  point* 
All  the  eases  have  been  decided  on  the 
ground,  tha^t  this  word,  when  descriptive  of  the 
subject,  and  unless  manifestly  used  in  a  different 
sense^  extends  to  the  time  or  the  interest  in  the 
subject,  as  well  as  to  the  subject  itself. 

On  wills,  in  these  terms,  two  questions  arise : 
first,  whether  the  words  are  aj^licable  to  real 
property  f  and  secondly,  whether  they  are  de- 
scriptive of  the  testator's  interest,  in  that  pro- 
perty ?  and  unless  both  these  questions  can  be 
answered  in  the  affirmative,  the  terms  of  devise 
will  not  pass  the  fee  of  real  property.  Either 
they  will  not  confer  any  right  whatsoever  to  real 
property,  or  they  will  give  a  particular  estate  in 
that  property.  But  it  seems  to  be  universally 
true,  that  when  these  terms  are  descriptive  of 
any  interest  in  real  property,  and  are  not  con- 
fined to  the  mere  description  of  the  subject 
which  is  devised,  they  will  pass  the  fee  of  that 
property,  unless  words  of  restraint  be  annexed 
to  the  deviije. 
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In  Hjfletf  and  Hy/ey  (m)^  the  testator,  after 
devising  several'  parcels  of  land  to  different 
persons,  to  some  in  fee,  to  others  for  particular 
estates^  with  words  of  limitation,  devised  all 
the  rest  and  remaining  part  of  his  estate^  to  his 
three  grandsons,  to  be  equally  divided  among 
them,  (one  tenement  in  certain  excepted,  which 
he  had  previously  devised  in  tail ;)  and  it  was 
adjudged,  that  the  exception  in  the  will  com«- 
prehended  the  reversion.  It  was  alsoheld,  that 
this  reversion  did  not  pass ;  but  it  was  agreed, 
that  without  the  exception  it  would  have 
passed. 

This^  in  effect,  is  a  determination  that  the 
word  estate  embraced  the  real  property  of  the 
testator,  and  Was  of  sufficient  extent  to  pass/ 
the  fee  of  that  property. 

In  Reeves  and  Wrnningtan  (n)^  the  testator 
was  seised  of  a  messuage  in  fee,  and  possessed  of 
a  considerable  personal  estate.  He  made  his 
will,  in  which  there  was  this  clause :  ^^  I  hear 
that  John  Reeves  is  inquiring  after  my  death ; 
but  I  am  resolved  to  give  him  nothing  but  what 
my  fieither  has  given  him  by  will ;  I  give  aU 
my  estate  to  my  wife.''  The  question  for  the 
decision  of  the  Court  was,  whether  the  wife 
had  an  estate  in  fee,  or  for  life,  in  the  messuage? 
and  it  was  held,  that  the  words  all  my  estate 
were  sufficient  to  pass  the  fee. 

In  this  case,  some  observations  fell  from 
the  Bench,  on  the  declaratory  words  in  the 

(m)  3  Mod.  228.  (n)  Ibid.  45. 
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fonner  part  of  the  will,  respecting  John  Reevesy 
who  was  the  testator's  heir  at  law. 

From  the  declaration  that  he  should  have 
nothings  they  inferred  that  the  wife  should  have 
aU.  The  Judges  do  not  appear  to  have  founded 
their  determination  wholly ,  if  in  any  degree^  on 
these  words. 

Without  entering  into  a  minute  discussion 
of  the  principle  or  application  of  this  case, 
more  modem  adjudications  certainly  go  die 
whole  length  of  deciding  the  point,  and  settling 
the  law  to  be,  that  the  words  of  the  devise  are 
of  themselves  sufficient  to  pass  the  fee. 

In  Carter  BXiA  Homer  (o J  y  the  testator,  seised 
of  copyhold  and  freehold  kinds,  and  having  a 
wife  and  /our  ckUdren,  devised  all  the  rest  of 
his  estate,  whether  freehold  or  copyhold,  to  his 
mfe  and  children,,  to  be  equally  divided  among 
them ;  and  it  was  held,  lliat  the  word  estate 
must  signify  the  hdertBt  m  the  things  uad  so 
pass  a  fee.  The  question  as  to  children  and 
issue  is,  whether  these  terms  are  used  to  de« 
scribe  the  immediate  object  of  the  devise,  or 
to  give  an  estate,  by  describing  the  succession? 
and  the  Courts  will  sometimes  draw  their  con- 
clusion, as  in  the  instances  to  be  exhibited  in  the 
chapter  on  Estates-Tail,  to  the  intentioiv  from 
the  circumstance  that  there  are  or  are  not 
cliildren  at  the  time  of  the  devise  (pj. 

(o)  4  Mod.  8g. 

Cp)  WMs  case,  6  Rep.  17 ;  Hodges  v.  Middldvu,  DougU  430; 
2  Wilfi.  7. 
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Ja  Murray  and  Wise  (q)^  the  testator  be«» 
queatbed  50/.  to  be  paid  to  bis  heirs  in  three 
monthst  and  devised  all  the  rest  and  residue 
of  his  rcfd  and  personal  estate  whatsoever,  to  his 
dearly  beloved  wife,  and  made  her  sole  execu- 
trix; and  it  was  decreed,  that  the  wife  had  the 
fee^simple  in  the  lands. 

In  WeaUhy  and  Bosvilk  (r)^  the  fee  would 
have  passed  by  the  devise  to  his  son  jT,  of  all 
his  estate  real  and  personal,  if  there  had  not 
been  a  context  to  qualify  the  interest  of  the 
son  into  an  estate-tail. 

In  B^aohcraft  v.  B^achcrqft  (s)^  Nathwnd 
Bfockcrqft  deyised  in  these  words :  ^^  I  do  by 
this  my  will  dispose  of  such  worldly  estate 
as  it  hath  pleased  God  to  bestow  upon  me; 
First,  I  will  that  all  my  debts  be  paid  and 
dischaiged,  and  out  of  the  i^ynainder  of  my 
estate  I  give  and  bequeath  unto  my  wife  300/. 
My  will  and  mind  is,  that  my  wile  have  one 
moiety  of  vhat  is  hfk  after  m^y  debts  paid  CO* 
Item,  I  give  to  ray  brother.  Sir  Ho^e^  B^och-- 
crofi^  a  close  lying  in  the  pai»sh  of  St.  Peter^ 
in  Derl^ ;  and  for  the  vemmning  port  of  my 
estate^  as  z^U  reai  as  perfonaly  I  give  and  he*- 
qiwath  unto  my  brother  ^Qseph,  Beachcrofty 
whQin  I  make  executoc."'     Th«  qiteslion  w«s^ 

CqJ  n  Yern.  564;   Free,  in  Chanc.  2G4;   Bui^  ▼.  GlJe, 
%  Mea.  48. 

f  r Ji  ^c^,  tem^  Hard.  ^8 ;  ist/vn. 

(i)  3  Vern.  690. 

(t)  See  Lydcoit  v.  WiUaws^  3  Mod.  229. 
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whether  a  moiety  of  the  real  estate,  after  debtsF 
paid,  passed  to  the  wife,  or  only  half  of  the* 
personal  estate :  and  by  the  Lord  Chancellor, 
all  my  worldly  estate  comprizes  real  as  well  as 
personal;  his  worldly  estate  comprizes  all  he 
had  in  the  world.  Without  doubt,  these  words 
subjected  his  real  estate  to  the  payment  of  hi& 
debts,  and  consequently  a  devise  of  a  moiety 
of  what  is  left^  after  debts  paid,  must  comprize 
all  that  was  liable  to  the  debts  ;  and  therefore 
he  decreed  a  moiety  of  the  surplus  of  the  reaJt 
and  personal  estate  to  the  wife. 

In  The  Countess  of  Bridgwater  v.  Duke  of 
Bolton  (u)j  on  a  special  verdict,  found  on  an 
issue  directed  by  the  Court  of  Chancery  to  try 
whether  the  late  Duke  of  Bolton  did,  by  his 
will,  devise  certain  fee-farm  rents  to  John  Earl 
of  Bridgwater  in  fee ;  the  devise  appeared  to 
be  to  this  effect :  ^^  I  give  certain  lands,  (nam- 
ing them)  to  A ;  and  I  give  to  John  Earl  of 
Bathj  my  son-in-law,  5,000/.  and  all  my  mines; 
all  which  I  give  to  my  said  son-in-law,  his  ex- 
ecutors and  assigns,  with  all  my  plate  and  jewels, 
and  all  other  my  estate  real  and  personal^  not 
otherwise  disposed  of  by  this  my  will,  to  be 
given  by  him  to  his  children,  as  he  shall  think 
convenient ;  I  solely  trusting  to  his  honour  and 
dbcretion,  that  he  will  give  them  such  provi- 
sion as  will  be  necessary.''  And  another  clause 
in  his  will  was  ;    "  Whereas  I  have  contracted 

(uj  I  Saik.  33^. 
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Ifor  the  sale  of  my  fee-farm  rents,  my  will  is, 
that  if  n9y  debts  shall  not  be  satisfied  out  of 
my  other  estate^  my  executors,  (whereof  the 
Earl  was  one)  shall  or  may  sell  some  part  or 
all  of  them  for  payment  of  them,  notmthstand^ 
mg  the  renin  arc  not  devised^hy  this  my  last 
will/' 

And  the  question  was,  whether  his  fee-farm 
rents  passed  to  the  Earl  of  B,  and  for  what 
estate?  And  by  H0U9  C  J*  who  delivered 
the  resolution  of  the  Court,  the  rents  passed 
by  these  words,  and  all  my  real  and  personal 
estate ;  for  the  word  estate  is  genus  generalise* 
simum^  and  includes  all  things  real  and  personal ; 
and  the  fee  of  the  rent  passes  as  the  whole  of 
the  estate  of  the  devisor,  for  all  his  estate  is  a 
description  of  his  fee. 

^^  In  pleading  a  fee-simple,  you  say  no  more 
than  seisitus  in  dominico  suo  ut  de  feodo^  and 
in  formedon  or  other  action,  if  a  fee-simple  be 
alleged,  you  say,  offus  statum  the  demandant 
has  now.  In  a  will,  the  testator  is  not  tied 
up  to  form  ;  it  is  enough  that  he  expresses  and 
signifies  his  meaning  by  any  words.  Before  the 
statute  of  Hen.  VIII.  if  one  had  devised  his 
lands,  by  virtue  of  a  custom,  the  conunon-law 
accepted  his  intent,  without  requiring  particular 
words  of  limitation ;  as  in  cases  of  conveyances 
at  conmion-law :  and,  as  it  was  so  in  devises 
before  the  i^tatute,  there  is  the  same  reason 
why  it  should  be  so  since  the  statute  /'  and  he 
held,  that  devising  all  his  estate,  and  all  his 
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estate  m  muA  a  hau$e,  was  the  sane ;  and  that 
all  his  estate  in  the  thing  passed  in  either  case. 

And  in  HcMane  wad  Urry  r.  Harvey  (xj^ 
Robert  Holmes  devised  all  the  rest  and  residue 
of  his  estate  whatsoever  and  wheresoeoery  to  bis 
dear  and  laving  wife,  her  heirs,  exectitors  and 
administrators.  The  question  was,  whether  the 
language  of  the  will  had  anrf  application  to 
real  property?  It  was  objected,  that  the  word 
estate  did  not  necessarily  mean  real  estate :  but 
Lord  Mansfield,  with  the  concurrence  of  WiUes 
and  Ashhursty  Jnstices,  decided,  that  the  word 
^^  estate,,  carried  every  things  unless  tied  dotm 
by  particular  eapressionsJ'' 

And  in  Bailis  v.  Gale  (yj^  the  testatd"  de^ 
Tised  in  these  words :  ^^  I  gi/oe  tot  my  son  Charles 
Gale  all  that  estate  I  bought  of  Meady  after 
the  death  of  my  mfe^*  to  wh(»i  he  had  previ- 
ously devised  the  lands,  so  long  as  she  should 
live ;  deseribing  the  lands,  as  all  that  estate  ha 
bought  of  Mead.  And  Lord  Hardwieke  de- 
creed in  favor  of  the  son,  declaring  he  Was  of 
opinion^  that  both  the  thing  itself,  and  the 
property  and  i^^ierest  the  tesvator  had^  passed 
by  the  devise ;  and  that  all  the  latter  delef-^ 
minations  had  extended,  and  leaned  a?  tnneh 
as  possible,  to  make  words  of  this  kind  ceto- 
prebend  not  only  the  thing  given,  but  the^ 
estate  and  interest  the  testator  had  therein*: 
that  in  the  last  cases,  the  Goiirt  had  endeavouVed 

Cx)  4  Burr.  248*4 ;  5  Burr.  2638. 
CyJ  2  Ves^i  sen.  48. 
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to  make  ^' estate^'  amount  to  a  devise  of  the 
whole  interest  J  unkss  [there  be]  same  wards  re* 
straining  or  limiting  that  genertd  sense ;  accord* 
ing  to  Lord  Holt. 

Estate  is  admitted  to  be  sufficient  to  make  a  ^ 
description^  not  only  of  the  land^  but  of  the  / 
interest  in  the  land.  But  he  took  notice,  it  was  ^^ 
objected  that  the  pronoun  my  was  not  added, 
and  he  said  there  was  no  occasion  for  it.  It 
was  necessary  he  should  use  such  words  as 
pointed  out  the  whok  interest  he  had  in  the 
land;  which,  he  continued  to  observe,  was  suffi- 
ciently done  by  the  other  words,  for  he  bought 
of  Mead  the  land,  and  the  fee-^simple  in  the 
land^  which  is  agreeable  to  the  construction  of 
the  word  estate,  being  sufficient  to  describe  the 
thing,  and  the  interest  therein,  as  it  is  in  the 
case  of  all  my  estate.  As  to  the  objection  from 
the  deyise  to  the  wife,  that  the  same  description 
was  used  in  a  former  devise  of  this  very  land, 
where  the  testator  did  not  mean  to  pass  the 
whole  interest  in  it;  Lord  Hardwicke  said, 
that  was  no  argument;  that  the  testator  did 
not  understand  the  word  estate  to  comprize  not 
only  the  thing,  but  the  interest  and  property 
in  the  thing.  Persons  not  knowing  the  law, 
know  when  to  add  a  restriction  to  what  they 
give.  Therefore,  his  adding  that  to  his  wife's 
devise,  showed  that  he  was  apprehensive  this 
word  estate  would  pass  the  whole  otherwise, 
and  rather  confirmed  and  strengthened  the 
subsequent  clause. 
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In  Scott  V.  Jlberrtf  (z)j  the  testator,  "  as 
touching  the  worldly  estate,  it-  had  pleased 
God  to  bestow  upon  him/'  devised  in  these 
words :  "  I  give  to  my  cousin  T  5,  all  that 
my  parcel  of  land  lying  in  WaUham  Abbey :" 
(being  the  lands  in  question).  **  Item,  I  give  to 
my  said  cousin  T  Sy  my  wearing  apparel,  lineui 
books,  with  all .  other  my  estate  whatsoever  and 
wheresoever  not  hereinbefore  given  and  be- 
queathed ;  and  him  the  said  T  S^  I  make  the 
sole  executor  of  this  my  will  for  performing  the 


same/' 


It  was  urged,  that  the  testator  gave  only  his 
apparel,  linen,  books,  with  his  other  estate, 
which  must  be  construed  with  his  other  estate 
of  the  same  nature^  and  not  an  estate  of  an 
higher  nature;  that, the  estate  was  copyhold, 
and. passed  by  the  surrender,  not  by  the  will; 
and  when  he  surrenders,  to  such  uses  as  should 
be  declared  and  expressed  by  his  will ;  and  in 
the  clause  by  whith  he  devised  the  copyhold, 
he  gave  it  to  T  S  only,  without  saying  any 
thing  of  his  heirs;  it  would  be  a  forced  con- 
struction, that  the  words  •*  with  my  other  estate 
not  before  bequeathed,"  should  enlarge  the 
estate  before  expressly  limited  to  T  /S;  and  after 
these  words  he  added,  him  I  make  my  executor 
for  performing  my  will ;  which  words  imported 
that  he  intended  nothing  for  him  by  this  clause, 
except  such  estate  as  belonged  to  an  executor* 

(x)  Com.  Rep.  337;  8  Vin,  aaS;  3  Atk.  493. 
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But  the  Court  held,  that  when  be  gave  all 
whatsoever^  that  comprehended  all  that  he 
had)  real  or  personal  estate ;  and  when  he  had 
surrendered  to  the  uses  declared  by  his  will, 
the  will  should  have  the  same  construction 
as  if  it  had  passed  the  land  itself :  and  JVilmot 
observed,  '^  Whenever  it  appears  that  the  inten* 
turn  is  to  devise  a  fee^  it  is  immaterial  what 
zwrds  are  made  use  of.'' 

This  case  also  proves,  that  notwithstanding 
an  express  devise  of  the  land,  without  any 
words  of  limitation,  the  fee  of  these  lands  may 
pass  to  the  devisee  thereof  by  a  residuary  clause 
under  general  words. 

There  is  a  case  more  strong  than  either  of 
those  already  noticed  (aj. 

A  testatrix  disposed  of  several  parcels  of 
land  for  different  estates,  by  express  and  proper 
words  of  limitation ;  and  with  words  of  modi- 
fication  to  express  the  quality  of*  the  tenancy, 
as  in  common,  and  gave  several  pecuniary 
and  specific  legacies^  and  then  devised  in  the 
following  words : 

"  All  the  rest  and  residue  of  my  estate^  of 
what  nature  or  kind  soever^  I  give,  devise  and 
bequeath  unto  my  aunt,  Catherine  Chapman, 
for  and  during  the  term  of  her  natural  life;  and 
after  her  decease,  my  mind  and  will  is,  and  I 
do  hereby  direct,  that  the  same^  and  every  part 
thereof,  be  equally  divided  between  my  said 

r   (•)  Doe  on  demJM  of  Burkitt  t.  Chapman,  i  H.  Bl.  223. 
VOL.  II.  H 
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cousins,  Catherine  BurkUt^Anne  Hodgion^ 
beth  Hodgson,  and  Rebecca  Maynard,  and  the 
child  of  mj  late  cousin  Sarah  Hodgson^  share 
and  share  alike ;  and  in  case  either  of  them, 
my  said  cousins,  shall  happen  to  die  before  he 
she  or  they  shall  be  entitled  to  have  or  receive 
his,  her  or  their  said  share,  the  child  or  children 
of  my  said  cousins  so  dying  shall  stand  in  the 
place  of  his  her  or  their  parent,  and  have  such 
share  as  his  her  or  their  parent  would  have 
been  entitled  to :  and  I  direct  that  the  share 
which  the  child  of  my  late  cousin  Sarah 
Hodgson,  and  also  the  share  or  shares  of  the 
children  of  either  of  them,  my  said  cousins,  so 
dying  as  aforesaid,  shall  be  paid  to  the  guardian 
of  such  child  or  children,  and  the  receipt  of 
such  guardian  shall  be  a  sufficient  discharge  for 
the  same/* 

The  testator  died  seised  of  eight  acres  of 
freehold,  and  four  acres  of  copyhold  lands, 
and  these  were  the  lands  in  question,  as  not 
particularly  devised  by  the  will.  She  had 
duly  surrendered  the  copyhold  to  the  use  of 
her  will.  In  this  will  there  was  not  any  intro- 
ductory clause,  nor  any  expression  from  which 
an  intention  in  the  testatrix  to  dispose  of  all 
her  property  could  be  collected. 

On  behalf  of  the  devisees,  two  questions  were 
made!  1st,  Whether  it  was  not  the  intention 
of  the  testatrix  to  pass  all  her  property? 
2dly,  Whether  the  lands^  not  specifically  devised. 
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should  not  pass  under  the  residuary  clause? 
and  it  was  contended,  on  the  part  of  the  heir 
at  law,  that  the  intention  of  the  testatrix  was 
te  give  her  personal  estate  only  to  her  cousins, 
by  the  residuary ,  clause  ;  that  where  words  are 
uaed^  which  may  be  applied  indifierently,  eidser 
to  real  or  personal  property,  ihey  shall  not 
be  applied  to  real,  to  the  disinherison  of 
the  heir  C^)  i  that  the  phrases  in  the  prior 
clauses  were  pecuiliarly  applicable  to  real  pro* 
pnrty ;  that  if  the  residuary  clause  had  stopped 
at  the  word  estate,  &c.  to  C  C,  &c.  it  would 
certainly  have  been  a  devise  of  real  property ; 
but  that  it  went  on  to  direct,  that  the  sanae 
should  be  equally  divided  between  her  cousins, 
and  that  the  child  or  children  of  such  as  should 
happen  to  die,  should  stand  in  the  place  of  his, 
her  or  their  pasent,  and  have  the  parent's 
share;  that  this  could  only  respect  personal 
property,  since  the  children  would  inherit  the 
parent's  share  of  a  real  estate  without  any  pro^ 
irision  of  this  kind ;  tha*  these  shares  were 
likewise  to  be  paid  to  the  guardians  of  such 
children^  and  the  receipts  of  such  guardians  to 
be  a  diacharge ;  that  such  payment  and  receipt 
were  appropriated  to  personal  estate ;  and  that 
the  words,  of  what  kind  soever,,  might  well  be 
satisfied,  by  being  applied  to  personal  pvpperty, 
which  consists  of  various  species  (c) . 

(hj  13  Mod.  59a ;  Leon.  130;  1  Eq.  Abr.  212. 
CcJ  QjuarCf  If  the  rule,  ^^expresiio  eorum  qua  iacitainsuni 
liAtI  operaiurf'^  did  not  tpply  in  this  instance  ? 

H  2 
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The   determination   was    in   favour  of  the 

devisees. 

Lord  Loughborough  said,  "  As  the  testatnic 
had  two  kinds  of.  estates,  namely,  real  and 
personal,  to  which  the  words,  *  all  the  rest  of 
my  estate,  of  what  kind  soever/  might  be  ap- 
plied, the  Court  could  riot  restrain  the  meaning 
of  them  to  personal  property,  and  negative  the 
operation  of  them  to  real  estates,  particularly 
as  they  were  so  general  and  comprehensive ;'' 
Gould  and  Heath,  J.  were  of  the  same  opinion  ; 
and  WilsoHy  J-  observed,  it  was  pkinly  the  in- 
tention of  the  testatrix  not  to  die  intestate  as 
to  any  part  of  her  property,  since  it  appeared 
on  the  case,  that  she  had  surrendered  her 
copyhold  to  the  uses  of  her  will. 

In  Barry  and  Edgetmrth  (d)^  Judith  Only 
devised  all  her  land  and  estate  in  Upper  Catesby^ 
in  Northamptonshire^  with  all  their  appurtenances, 
to  William  Edgeworth^  Ersq.  (to  whom  she  would 
have  been  married,  in  a  short  time,  had  she 
lived,)  without  limiting  any  estate.  It  was 
objected,  that  only  an  estate  for  life  passed  in 
these  lands ;  for  that  where  a  man  devised  his 
land  and  estate  in  such  a  place^  it  described 
only  the  thing,  and  not  the  interest  in  it ;  and 
the  words  in  Upper  Catesby^  did  nothing  but 
point  out  the  locality  of  the  thing ;  and  that 
the  lands  and  estate,  in  this  case,  were  syno- 
nimous. 

(dj  2  P.  W.  523- 
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The  Master  of  the  Rolls  held,  that  the  case 
of  The  Cauntm)of'.  Bridgwater  ^nd  Duke  of 
Bolton^  had  settled  .til^/J^w  on  this  point ;  it 
being  a  resolution  given^cf^  great  consideration, 
in  which  the  Lord  Cowpery'''^&Oi  a  counsel, 
discouraged  a  writ  of  error  in  ParUament ;  and 
the  Lord  Chief  Justice  HoU^  who  profigolxiiied 
the  judgment  of  the  Court,  laid  it  dowii-'^s  ja: 
rule,  that  a  devise  of  one's  real  estate  compre*  / 
hended  not  only  the  thing,  but  also  the  interest 
in  it ;  that  the  word  estate  naturally  signifie4 
the  interest  rather  than  the  subject.     He  said, 
its  primary  signification  referred  thereto ;  and 
the  Master  of  the  Rolls  added,  that  though  the 
devise  was  of  all  her  land  and  estate  in  Upper 
Catesb^j  this  was  not  restrictive,  with  respect^ 
to  the  estate  intended  to  pass  by  the  will,  but  ^ 
only  as  to  the  land ;  as  if  the  testatrix  had  land 
in  another  parisb :   suppose,  ^  for  instance,  in 
Jjmer  Cateshy^  those  lands   could  not   have 
passed  by  the  will ;  that,  as  the  word  estate 
h&d  been  agreed  and  settled  to  convey  a  fee 
in  a  will^  it  would  be  dangerous  to  refine  upon 
it,  for  then  none  could  give  any  opinion  there* 
upon ;  and  these  words  and  the  like  were  fre-i 
quently  made  use  of  in  wills :  besides,  if  the  word 
estate  did  not  pass  a  fee,  in  the  present  case,  it 
would  be  quite  void,  since  the  devise  of  the  land 
did  before  of  itself  pasd  an  estate  for  life/e^. 
And  no  word  in  a  will  shall  be,  rejected 

(e)  Plow.  160 

hS 


102  AS    TO    WILLS. 

which  can  have  any  canstructionj  as  is  proved  by 
Smith  V,  Coffin  (f) ,  in  which :  the  words,  tlie 
rest  and  residue  of  ipx  goods,  chattels,  rights, 
credits,  personal  andxtestamentary  estate,  whst^ 
soever  and  jvKeresToever,  and  in  whose  liands 
soever,  werd- extended  to  real  estate,  that  tiie 
wofd'k^tainentary  might  have  efiect. 
,  ':.,hAT%^neUzxkd  Page  (g),  the  testatrix  er- 
•'. pressed  her  will  in  these  terms :  ^  My  estate  in 
Kirhy  Hall  I  give  to  A^'  but  no  words  of 
limitation  were  added.  L/>rd  Hardwkke  de* 
clared  himself  of  opinion,  the  word  estate  was 
sufficient  to  pass  not  only  the  thing,  but  all  the 
interest  which  the  testatrix  had  in  the  same ; 
and  he  remarked,  that  though  there  was  a 
locality,  or  an  expression  describing  the  sitiia« 
tion  of  the  tenement,  yet  the  testatrix  meant  her 
interest  in  it  too  ;  for,  said  he,  suppose  (anci  he 
added,  he  believed  it  had  happened),  tiaat  a 
fnan  should  give  all  his  real  estate  isi  England^ 
here  is  a  locality,  and  yet  no  one  will  say  die 
interest  does  not  pass,  as  well  as  the  estate. 

So  the  fee  passed  (hj  by  a  gift  of  all  other 
his  estate  J  of  whatever  nature  soever^  to  his  wifty 
vdhmi  he  made  his  ewecutrix^  to  pay  his  debts  and 
legacies  therewith. 

The  fee,  however,  might,  from  the  purpose 
of  the  gift,  have  passed  without  the  word 
escate* 


(P  1  H.  Bltck.  444.  (g)  t  Tr,  Atk.  37 ;  Banuurd^  9. 
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In  hidoui  v.  Pain  (i) ,  Richard  Pain  devised 
ail  tile  rest,  residue,  and  remainder  of  his  go6ds» 
clmttelsy  and  personal  estate,  together  with  his 
rmU  estate^  not  thereinbefore  devised,  to  Eliza- 
bethf  his  wife,  and  appointed  her  sole  executrix: 
and  Lord  Hardmcke^  after  reading  the  words 
of  the  residu9.ry  clause,  observed,  there  can  be 
no  question,  but  the  words  together  with  my 
fW  e^ate^  will  carry  the  inheritance,  notwith- 
atafiding  they  are  accompanied  with  the  other 
words,  goods,  chattels,  &c.  For  though  there 
are  cases  in  which  it  has  been  doubted,  whether 
tbe  word  estate,  joined  to  goods,  &c.  will  carry 
the  real  estate ;  yet,  when  a  testator  saysj  toge- 
ther with  my  real  estate^  it  puts  it  out  of  all 
doubt 

It  may  be  observed,  that  the  break  in  the  sen- 
tenee  showed,  that  the  testator  did  not  use  the 
wotds  real  estate,  in  the  same  sense  as  the  words 
in  the  clause,  enumerating  articles  of  personalty. 

In  Ibbetson  v.  Beckwith  (k) ,  Lord  Chancellor 
Tdlibat  said,  the  words  estate  at  sach  a  pkoe, 
or  m  such  a  place,  had  been  held  to  pass  the 
i^;  and  be  determined  accordingly  in  that 
case.  And  on  an  objection  of  the  tendency  of 
th(^  wofd  at,  to  confine  the  word  estate  to  a 
deaoiption  of  the  subject,  the  Chancellor  said, 
he  did  not  think  there  was  any  difierence.be'* 
tween  the  words  in  and  at ;  a^d  added,  that 
in  his  opinion,  they  meant  the  same  thiing. 

rO  3  Tr.  Atk.  486.  (k)  Cas.  tei^p,  Talb,  157^ 
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And  his  Lordship  laid  down  this  broad  ful« 
of  general  construction ;  ^^  If  the  will  he  general^ 
and  taking  the  testators  words  in  one  sense ^  znll 
make  the  will  to  be  a  complete  disposition  of  the 
whole ;  whereas  the  taking  them  in  anotlier^  wiU 
create  a  chasm ;  they  sliall  be  taken  in  that  sense 
which  is  most  likely  to  be  agreeable  to  his  ihten-- 
tian  of  disposing  of  his  whole  estate/' 

In  Wilson  and  Robinson  (l)y  the  testatot 
vizs  jseised  in  fee  of  a  tenant-right  estate j  and 
devised  to  his  cousin,  ffilliam  Baldwinson^  all 
his  tenant-right  estate  at  Brigisend  in  V^ider^ 
barrow ;  and  in  all  that  he  and  his  father  took 
of  Rowland  Hubberty^  of  his  Majesty's  lands^ 
and  all  his  land  at  Bcekside. 

On  a  special  verdipt,  the  question  was,  what 
estate  passed  by  this  devise  ? 

It  was  objected,  that  by  the  words  tenant^ 
right  estate  J  the  quality,  nature,  and  particular 
sort  of  land,  as  far  as  regarded  the  tenure,  and 
not  the  tenant's  interest,  was  in  the  testator's 
contemplation,  and  embraced  by  his  inten- 
tion. 

But  the  Court  held,  that  the  fee  of  his  tenant* 
right  estate  passed ;  and  a  distinction  was  taken 
between  a  devise  by  the  words  tenant-right 
estate^  and  tenant-right  land  (m)  ;  and  it  seems 
to  have  been  agreed,  that  if  the  devise  had 
been  of  tenant-right  lands^  the  devisees  would 
have  had  an  estate  for  life  only. 

flj  2  Lev.  91 ;  1  Mod.  109. 
(m)  8  Vin.  Abr.  208. 
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And  in  Macaree  v.  Tall  (n) ,  John  TaU  gav« 
to  bis  cousin,  John  Macaree^  all  his  free- 
bold,  copyhold,  and  leasehold  estates  in  th« 
county  of  Essex  i  and  having  freehold  and 
leasehold  lands  in  Middlesex^  gave  and  be- 
queathed all  the  rest  and  residue  of  bis  estate, 
both  freehold  and  leasehold^  to  Mary  Toume. 

And  the  Master  of  the  Rolls  decided,  that 
the  fee  of  the  freehold  lands  in  Essex  passed 
to  John  Macaree. 

After  citing  the  cases  of  The  Countess  of 
Bridgwater  v.  Duke  of  Bolton,  Barry  and 
Edgeworth,  Ibbetson  and  Beckwith,  and  TtgfneU 
and  Page,  he  said,  it  was  doubtful  on  the  first 
clause,  and  he  did  not  give  his  opinion  on  that 
solely,  but  on  the  whole  case  and  circmn- 
stances ;  and  he  observed,  that  in  the  first 
clause,  the  testator  gave  such  species  of  estates 
as  he  had  in  Essex  >  by  the  residuary  clause, 
he  described  all  he  had  out  of  Essex:  upon 
that  he  declared  that  he  founded  himself;  and 
he  made  this  observation :  *^  The  quantity  of  the 
estate  in  Middlesex  is  not  material ;  if  there  is 
any,  it  satisfies  the  will/' 

And  in  Nelson  and  Corbet  v.  Delves  and 
Corbet  (o),  the  testator  devised  his  freehold 
estate ;  and  it  was  held,  that  the  devisee  took 
the  fee. 

In  Cowper  Marten  (f),   Thomas  Spooner, 

(n)  Ambl.  181  • 

(o)  5  Feb.  and  16  June  1746,  MS.  Cmm. 

(p)  1  Term  Rep.  140. 
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seised  in  fee  of  the  premises  in  question,  de«  ^ 
vised  the  siune  in  these  words :  ^^  I  give  and 
bequeath  to  Mrs.  Marten^  daughter  of  my  late 
uncle  Doctor  Bevgamin^  my  estate  at  Braymcky 
Berks. 

It  was  objected  9  that  the  fee  did  not  pass, 
Ist,  for  want  of  the  word  all  to  describe  the 
entire  estate  of  the  testator;  2dly,  because 
there  was  not  any  introductory  clause ;  and 
Sdly^  on  the  ground  ^  that  the  word  at  fixed 
the  locality  of  the  subject. 

All  these  objections  were  overruled;  and  it 
was  held,  that  the  fee  passed. 

BuOer^  J.  49aid,  the  record  estate  is  the  most 
gesieral  ward  mhich  can  be  used;  and  safer 
from  being  necessary  to  add  wards  of  inheritance^ 
in  order  to  carry  the  /ee,  words  of  Umitaiim 
must  be  added^  if  the  deme  is  to  pass  a  less 
estate. 

iie  adverted  to  the  case  oi  Bridgwater  v. 
Bo/^on,  in  wiiich  tbe  like  doctrine  was  laid  down 
by  Lord  Ch.  J.  Holt ;  and  he  sanctioned  the 
determination  of  that  case,  and  the  reasoniog 
of  Lord  Ch.  J.  Holt^  with  his  approbation. 

In  Goodwin  v.  Goodam  (q)y  the  testator 
ga^re  all  his  estates  in  A^  in  Norfolk^  in  iStit 
oceupaison  of  B,  C,  and  B.  It  was  iosistedt 
that  this  passed  the  fee ;  but  HardmiekCf 
Lord  Chancellor^  said,  of  liiat  he  very  much 
doubted  (rj.     There  were  several  cases,  he 

CqJ  1  Veg,  MD.  3^8.  {rJ  See  7  £sit,  959. 
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obaerved,  on  liiis  head,  aad  the  general  rule 
isy  that  the  word  estate  includes  not  oiily  the 
lands  or  thing,  which  b  the  subject  of  the 
devise,  but  abo  the  estate  or  interest  therein ;  j 
as  in  the  case  of  The  Countess  of  Bridgwater 
V.  IMce  of  Bolton.  But  that  case  was  where  . 
the  word  estate  was  used  generally,  (all  my  j 
estate  real  and  personal) ;  here  the  word  estate  / 
is  limited,  in  point  of  place ;  and  though 
later  cases,  &s  Tuffkell  v*  Ptige,  and  Barry  v. 
Edgewortby  have  gone  farther  liian  the  Duke 
of  Bolton\  and  have  hdd,  that  by  the  devise 
of  all  my  estate  in  or  4it  such  a  place  (betweea 
w^iich  words,  mot  at  ^  an  idle  distinction  has 
been  made),  not  only  the  knds  themselves,  bat 
all  the  interest  therein  passes ;  and  so  in.  S  Lev. 
92,  by  all  my  tenant-right  estate ;  yet  there  is 
no  case  where  it  has  been  so  held,  where  there 
is  a  farther  description,  as  here,  m  the  occofatian  '' 
qf  particular  tenants.  The  objection  is,  that 
this  description  confines  it  to  the  lands  them- 
selves ;  and  certamly,  nothing  was  in  Ike  aetmr 
pation  of  these  tenants^  but  the  lands  themselveSy 
and  nothing  ^the  interest  or  fee  which  was  in 
the  testutor.  Yet  the  answ^  given  to.  thk  de- 
serves consideration ;  that  where  the  desorip* 
tion  has  been  by  the  locality,  it  has  been  held, 
both  in  law  and  equity,  to  comprise  the  interest; 
and  t&ere  is  no  reason  why  the  other  words,  in 
tlie  occupationy  &c.  should  restrain  it  more  than 
the  locality,  which  will  not.  But  though  the 
estate  and  interest  in  lands  is  not  ^rtrictly  k>oaI, 
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yet  it  is  attendant  on  a  thing  which  is  locaL 
But  this  is  also  estates^  in  the  plural  number^ 
which,  in  common  parlance,  means  a  description 
of  the  lands.  As  this  case,  therefore,  is  par* 
ticular  and  new,  and  none  have  gone  so  fiabr, 
he  concluded  that  he  would  give  no  opinion 
then. 

In  the  cited  case  of  BaiUs  v.  Gale  (sj ,  the 
testator  devised  all  that  estate  he  bought  of 
Meady  after  the  death  of  his  wife ;  and  Lord 
Hardwicke  was  of  opinion,  and  decreed,  that 
both  the  thing  itself^  and  the  estate,  property, 
and  interest  the  testator  had,  passed  by  the 
devise ;  and  he  said,  the  latter  determinations 
had  extended,  and  leaned  as  much  as  possible, 
to  make  words  of  this  kind  comprehend  not 
only  the  thing  given,  but  the  estate  and  interest 
the  testator  had  therein.     He  observed,  that 
the  testator  bought  of  Mead  the  land,  and  the 
fee^simple  in  the  land ;  and  this  was  agreeable 
to  the  construction  of  the  word  estate,  being 
MfEcient  to  describe  the   thing,  and  the  in- 
terest therein,  as  it  is  in  case  of  all  my  estate ; 
and  the  cited  cases  of  Wilson  and  B/Mnson, 
and  Macaree  and  Tall^  are  authorities  for  the 
same  point 

Also,  when  the  clause  (t)j  which  has  the 
word  estate,  is,  in  sense,  distinct  from  and 
independent  of^  that  branch  of  a  sentence, 
which  has  the  enumeration  of  articles  of  per- 

(i)  %  Vet.  sen.  48.  (i)  Bat  aee  8  Vin.  S93. 
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sonal  property  (u) ;  or  2dly,  when  the  word 
estate  is  at  the  begitming  or  end  of  a  sen- 
tence (^^  J;  audi  by  reason  jof  the  comprehensive 
terms  of  the  other  part  of  the  devise,  cannot  be 
of  any  stgniftcation^  unless  it  has  application  to 
real  property ;  or,  3dly , .  when  the  word  real^ 
or  any  other  expression  of  that  import,  is  con- 
joined to  the  word  estate,  the  word  estate  may 
be  taken,  in  its  most  extensive  signification, 
and  give  a  right  to  real  property,  and .  to  all  ^ 
the  interest  therein,  of.  which  the  testator  could 
dispose. 

Thusj  a  man  bequeathed  some  legacies,  and 
devised  some  lands  ^y)^  and  then  proceeded 
in  these  words,  ^^  all  the  rest  and  residue  of  my 
money,  goods  and  chattels,  and  other  estate 
whatsoever^  I  give  to  /  Sy  whom  I  make  my  ^ 
executor  /'  and  it  was  decreed,  that  the  fee  of 
the  lands  not  previously  devised  should  pass. 

Again,  in  the  cited  case  of  Ridout  and 
Pain  (zj^  Lord  Hardmcke  said,  there  could  be 
no  doubt,  but  that  the  words,  ^^  together  mth  my  * 
real  estate,'^  would  carry  the  land  and  inherit- 
ance, notwithstanding  they  were  accompanied 
with  the  other  words,  goods,  chattels,  &c. ;  for 
though  there  were  cases  in  which  it  had  been 
doubted,  whether  the  word  estate,  joined  to 
goods,  would  carry  the  real  estate ;  yet,  when 

(u)  North  T.  Crompionf  i  Ch.  Cas.  ig6. 
fx)  Lundey  v.  May^  Prec.  Ch.  37. 
(p  TerreU  t.  Pagey  1  Ch.  Cas.  263. 
(zj  3  Tr.  Atk.  486;  1  Ves.  sen.  10. 
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tke  testator  says,  together  wkh  my  teal  estate^ 
it  puts  it  out  of  all  doubt.^ 

And  ID  The  Connies  of  Bridgwater  v.  The 
Dtifte  of  Bolton  Ca)^  the  words,  *'  and  all  other 
my  real  and  personal  estate/'  &;c.  &c.  were  held, 
on  aecount  of  the  adjunct  real^  to  pass  the 
ISee«farm  rents,  which  were  the  subject  of  liti* 
gation. 

And  in  Audrey  and  Midttteton  (b) ,  the  words 
6f  devise,  after  a  bequest  of  several  legacies, 
W6fe>  *^  and  all  the  rest  of  my  goods  and  chat- 
tels, and  estate^  I  give  to  Middleton;  and  it 
was  held  by  Cowper^  Lord  Chancellor,  that, 
from  the  frame  of  the  whole  will,  the  testator 
intended  that  his  real  estate  should  pass  ;  but 
in  this  case,  there  was  an  introductory  clause  to 
the  will ;  and  by  that  clause,  the  testator  inti- 
mated an  intention  of  disposing  of  all  his 
worldly  estate ;  and  this  clause  might  aid  the 
ccHistruction. 

The  hke  observation  is  applicable  to  Tanner 
r.  MorsCj  and  TiUey  v.  Simpson. 

In  Tanner  and  Morse  (cj,  the  words  in  the 
introductory  clause  were,  as  to  all  my  temporal 
estate  ;  and  the  words  oi  devise,  after  a  bequest 
of  several  legacies,  were,  "  and  all  the  rest  and 
residue  of  my  estate^  goods  and  chattels  what- 
soever, I  give  and  bequeath  unto  my  beloved 
wife,  Mary  Carter^  whom  I  make  my  full  and 
whole  executrix  (dj. 

(a)  Salk.  296.  CbJ  Cited:  Cas.  temp.  Talb.fl86» 

(cj  Cas.  temp.  Talb.  2S4.  (dJ  Eq.  Abr* 
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And  it  wa8  held  by  Lord  Chancellor  Kmgj 
that  the  word  estate,  as  connected  wkh  the 
introductory  clause,  extended  to  the  real  pro- 
perty of  the  testator ;  and  on  a  rehearing.  Lord 
Chancellor  Talbot  decreed,  that  an  estate  in 
fee-simple  passed  by  the  worda  (^  the  will. 

And  in  TUley  v.  Simpstm  (e)^  there  was  an 
introductory  clause  in  the  will,  intimating  an 
intention,  on  the  part  of  the  testator,  to  dispose 
of  aUkis  worldly  estate ;  and  the  words  of  the 
devise  were,  ^^  and  all  the  rest  and  residue  of 
my  money,  goods  and  chattels,  and  uiette 
whatsoever*^'  and  Hardwicke^  Lord  Clmncel- 
lor,  dechmd  himself  of  opinion,  that  the  fee 
passed.  He  said,  where  the  Court  had  re- 
strained the  word  estate  to  a  personal  estate 
only,  it  had  been  when  the  intention  of  the 
testator,  that  it  should  be  so  used,  had  appear* 
ed ;  or  when  it  had  stood  coupled  with  a 
particular  description  of  part  of  the  personal 
estate,  as  a  bequest  of  all  mortgages,  household 
goods,  and  estate,  in  which  the  preceding  words 
were  not  a  full  description  of  the  personal  estate : 
tbat  if  the  testator  had  said,  all  the  rest  and 
residue  of  my  personal  estate  and  estates  what- 
soever,  a  real  estate  would  have  passed :  that 
tius  bequest  amounted  to  the  same;  for  the 
word  chattels  is  as  full  a  description  of  the 
personal  estate  as  the  word  pemonal :  that 
therefore,  when  he  had  used  words,  eompre-* 

{e)  ^  T#Qii  Bep.  K.  B.  6|;9,  in  «  oote. 
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bending  all  bis  personal  estate,  and  tben  mdd^ 
use  of  tbe  word  estate,  that  word  would  carry 
a  real  e9tate:  tbat  tbe  word  whatsoever  was 
used  bere,  wbich  was  the  same  as  if  he  bad 
said,  of  whateoer  kind  it  be ;  and  it  that  bad 
been  .tbe  case,  it  would  most  certainly  have 
carried  tbe  real  estate :  tbat  tbe  cited  case  of 
Terrell  and  Page  was  very  materia  in  this  case ; 
and  t^at  be  thought  tbe  cases  could  not  be 
distinguished  from  each  other:  in  that  case, 
die  words  of  devise  were,  ^'  all  the  rest  and 
residue  of  my  money,  goods  and  chattels,  and 
other  estate  what  soever  j  to  IS;"  the  only  differ- 
ence was,  in  that  casti,  there  was  the  word  other ^ 
which  be  did  not  think  could  distinguish  it : 
if  the  devise  had  been,  and  all  the  rest  and 
residue  of  my  household  goods,  mortgages^  and 
all  other  estate^h^  did  not  think  the  words  would 
have  extended  to  the  testator's  real  estate. 

Tbe  motive  and  ground  of  this  last  obser^ 
vaiioH  were  evidently,  that  the  preceding  words 
were  not  a  full  description  of  all  the  testator  s 
personal  estate. 

Again,  in  the  case  (f)  to  which  Tilky  and 
Simpson  is  subjoined,  a  testator,  after  bequests 
of  several  legacies,  and  a  devise  of  shares  in  the 
corn-market,  to  a  nephew  for  his  life ;  and  of 
other  estates,  by  that  term,  explained  by  partis 
cular  descriptions  of  the  lands  by  their  local 
situation,  to  bis  wife  for  life,  devised  all  his 

(/)  Fldcher  <  Skl^pion^  fl  Term  Rep.  656. 
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t^tatesj  WITH  ALL  monies  in  stocks  and  WilUam 
Alorlet/s  hands,  to  four  persons,  share  and 
«hare  alike;  and  it  was  held,  that  the  fee 
passed. 

^  In  observing  on  Bailis  and  Gfl/e,  already 
cited,  (the  case  of  a  devise  of  all  the  testator's 
estate^  both  real  and  persofoal^  by  a  residuary 
clause,)  Lord  Hardwicke  said,  as  to  the  resi- 
duary clause,  it  has  been  held,  that  where  estate 
is  mentioned  generally,  accompanied  with  per- 
sonal things,  it  should  be  restrained  to  personal ; 
but  never  where  real  estate  is  mentioned ;  for 
then  \yiz.  in  the  first  case]  the  personal  things 
shall  be  considered  only  as  an  enumeration* 

The  fee  also  passed  by  the  gift  of  all  my  real 
and  personal  estate  (g)  : 

And  by  the  words,  "  all  the  rest  and  residue 
of  my  estate^ whatsoever  and  wheresoever  (h)  :^ 

And  by  the  words,  "  all  other  my  estate,  of 
what  nature  soever/'  followed  by  the  words, 
^  1  give  to  my  wife  Joan^  whom  I  make  my 
executrix,  to  pay  debts  and  legacies  there- 
with (i)  :" 

And  by  the  words,. "  my  whole  estate  to  my 
wife,  paying  debts  and  legacies  (k) ;"" 

Also  by  the  words,  "  all  my  freehold  and 
leasehold  estates  Cl) :' 

(g)  Barnes  y.  Patchy  8  Ves.  604,  by  Lord  Eldon. 
(h)  Doe  y.  Chapman,  1  H.  Black.  223, 
Ci)  Lane  t.  Hawkins ^  2  Show.  388. 
ChJ  Johnson  v.  Kirman,  1  Roll.  Abr.  834* 
{Ij  Per  Lord  Kenton,  in  Doe  ex  dem,  Davi/  v.  Burnsall, 
6  Term  Rep.  34^ 
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i  Also  the  equitable  fee,  subject  to  the  legal 
;  estate  in  trustees  for  the  payment  of  debts,  has 
passed  by  force  of  the  words,  "  all  the  rest, 
residue,  and  remainder  of  my  real  and  personal 
estates  whatsoever  and  wheresoever,  I  give  to 
my  wife,  her  heirs,  executors,  and  admini- 
strators; and  I  constitute  her  my  sole  exe- 
cutrix (m).*^ 

In  that  Case,  the  devise  was  to  trustees  to  sell 
and  to  pay.  The  surplus  produce  was  not  given. 
The  residuary  clause  passed  this  residue  and 
the  right  to  the  equitable  estate  in  the  lands 
till  sold. 

The  like  point  was  decided  in  CUffe  v. 
Gibbons  (n) ,  in  which  the  testator  directed, 
that  all  his  debts  should  be  paid  as  soon  as 
conveniently  could  be  after  his  decease,  toge- 
ther with  his  funeral  and  other  charges  ;  and 
thereby  gave  power  to  Elizabeth  Waterkouse^ 
his  wife,  if  need  should  be,  to  sell  his  lands, 
tenements,  servants,  goods,  and  chattels  in 
Jcmhaieaj  and  his  leases,  shipping,  and  goods  in 
England^  to  raise  money  to  pay  the  same,  and 
then  to  pay  such  legacies  as  are  given  by  his 
will;  among  which,  he  gave  his  said  wife 
1,000/.  to  be  by  her  detained  out  of  the  6rst 
money  that  could  be  raised  by  the  profits  or 
sale  of  his  estate,  after  payment  of  his  debts  ; 
and  the  residue  of  his  estate,  after  debts  and 

(m)  Goodtiile  d.  Hart  f.  Knot,  Cowp.  43 ;  also  3  Ves.  and 
Bea.  i6o. 
(nj  2  Lord  Raym.  1 324. 
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legacies  paid^  he  gave  to  his  said  wife,  Mrhom 
-he  made  sole  executrix. 

fiat  in  HalUday  v.  Hudson  (o),  though  the 
executor  took  the  real  estate,  and  there  was  a 
gift  to  him  of  '^  all  the  testator's  goods  and 
chattels,  stock  in  trade  of  every  kind  what- 
soever ;  all  money  due  to  him  at  his  death, 
and  with  every  utensil  belonging  to  the  trade^ 
*in  order  to  enable  him  to  discharge  all  the 
testator  s  debts  and  legacies/'  with  a  subsequent 
clause,  in  these  words,  ^'  the  rest  and  residue 
I  give  to  my  executor  before-named^;  yet,  on 
account  of  a  recital,  or,  at  least,  partly  on 
account  of  a  recital,  in  these  termspny  situation 
is  such,  that  I  am  obHgated  to  make  a  will ; 
for,  if  I  should  do  otherwise  than  well,  my  heir 
would  come  in  for  all  my  land,  and  my  just 
debts  would  remain  unpaid ;  as  I  owe/'  &c. ; 
it  was  decided,  that,  in  equity,  the  real  estate 
belonged  to  the  heir,  subject  to  the  payment 
of  the  debts. 

And  the  fee  passed  by  a  gift  of  all  the  testa- 
tor's estate  and  effects,  real  and  personal,  what- 
soever and  wheresoever,  not  before  disposed  of, 
after  payment  of  debts,  legacies,  and  funeral 
expenses  (p). 

Also,  by  the  words  personal  estate,  ^Sid 
estates  whatsoever,  the  real  es^tate  and  the  fee 
thereof,  would  pass  (q^). 

(o)  3  Vet.  aio. 

(p)  Infra^  word  Eflfects. 

(q)  P^Lord  fTartffotdte  and  Lord  £f#]f^9fl  TermRsp.  660. 
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Also,  by  the  word  estates^  standing  singly 
and  alone  (r). 

A  repetition  of  the  word  estate,  as  in  a  gift, 
of  all  my  estate  and  estates,  may  demonstrate 
an  intention  to  pass  real  property,  and  all  the 
estate  therein  {sj . 

'  And  a  general  context  from  combined  ex- 
pressions, may  produce  an  effect,  which  would 
not  arise  from  any  single  expression.  Grayson 
V.  Atkinson  (tX  is  an  authority  for  this  point. 

And  the  fee  has  passed  by  the  term  estate, 
notwithstanding  a  limitation  to  the  executorSj^nd 
although  there  had  been  other  gifts  of  other 
-lands  to  the  same  devisee  and  her  heirs  (u). 

And  the  fee  may  pass  under  a  context, 
although  the  word  •*  personal''  be  an  adjunct  to 
the  word  estate ;  as  in  a  gift  by  these  words  f  t;J, 
"  I  give  unto  my  mfeEstherTqfield^'dW  my  stock 
of  cattle,  corn,  ha3^s  and  grain,  sheep,  hogs  and 
cattle  of  all  kinds,  household  goods  and  fur- 
niture, ready  money  and  securities  of  money, 
rights,  credits,  and  personal  estates  whatsoever 
and  wheresoever,  subject,  nevertheless,  to  the 
above  legacies;  to  hold  to  the  said  Esther 
Tojield^  for  and  during  the  term  ofher  natural 
life,  provided  she  keep  single ;  but  and  if  she 
marry,  she  shall  receive  no  profits  or  benefits 

(r)  Per  Lord  Kenyan^  2  Term  Rep.  6C0 ;  but  see  Lord  Hard- 
mcke*s  Opinion,  cited  ibid. 
(sJ  3  Term  Rep.  659. 
(tj  1  Wils.  333 ;  infra. 

(u)  jniliarns  ex  dem.  Hughes  v«  ThomaSy  12  East,  141. 
(vj  Doe  ex  dem.  Tofield,  11  East,  246. 
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from  my  estates  iivhatsoever ;  but  at  the  time 
of  her  marriage  shall  resign  up  all  my  personal 
estates  to  ^he  after-mentioned  legatees,  m  man- 
ner following:  first,  I  give  and  bequeath- unto 
my  brother,  Jo  An  Tqfieldy  the  house  and  premises 
wherein  I  now  dwell,  with  the  closes  adjoining,and 
all  the  appurtenances  thereunto  belonging,  with 
the  tenements,  to  hold  to  him  my  said  brother 
John  Tqfield,  his  heirs  and  assigns,  for  ever ;  and 
the  remaining  of  my  personal  estates  I  give, 
and  bequeath  to  my  brother  Joseph  Tqfidd^ 
my  sister  Elizabeth  Ratlidge^  and  my  sister « 
Mary  Capely  share  and  share  alike,  to  hold  to 
them,  their  heirs  and  assigns,  for  ever;  but 
and  if  the  said  Esther  Tqfield  shall  remain 
single  or  unmarried,  I  hereby  declare  that  she 
shall  possess  ail  my  above-mentioned  estates  for 
and  during  the  term  of  her  natural  life,  and  at 
her  decease  I  give,  devise,  and  bequeath  my 
personal  estates  as  above-mentioned ;  that  is,  to 
John  Tqfieldj  my  brother,  the  house  and  pre- 
mises wherein  I  now  dwell,  with  the  appurte- 
nances thereunto  belonging,  to  hold  to  him,  his 
heirs  and  assigns,  for  ever  ;  and  the  remaining 
of  my  personal  estates  I  give  and  bequeath  to 
my  brothers  Joseph  and  Benjamin^  and  my 
sisters  Elizabeth  and  Mary  equally,  share  and 
share,  to  hold  to  them,  their  heirs  and  assigns, 
for  ever :  lastly,  I  do  appoint  my  said  wife 
sole  executrix,''  &c. 

And  Lord  Ellenborough  observed,  **  as  to  the 
freehold  lands,  the  Court  has  had  no  doubt ; 

i3 
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the  on\y  question  as  to  tbem  was^»  whether  tfee^^ 
passed  under  the  words  ^  all  my  personal  e^ 
tat^;'  and  it  being  clear,  beyond  all  possibility 
of  doubty  upon  the  face  of  the  will,  that  the 
testator  meant  by  these  words  (not  what  is 
ordinarily  understood  by  tbem,  but)  suoh  real 
property  over  which  he  had  an  absolute  per- 
sonal power  of  disposition  and  control,  we  have 
no  hesitation  in  saying,  that  the  freehold  passed 
by  this  description." 

And  under  a  gift  of  all  the  estate  of  the  tes- 
tator, an  ulterior  devisee  may  take  the  fecy 
although  there  be  a  prior  gift  for  life  or  in  tail 
to  other  persons ;  provided  the  word  estate  be 
used,  and  can  be  fead  as  a  gifl  of  all  the  in- 
terest ;  and  the  several  gifts  are,  in  intention^ 
dispositions  to  the  several  devisees  of  different 
portions  of  the  fee-simple,  in  a  distribution 
between  them,  of  a  particular  estate,  with  re- 
mainders expectant  on  that  estate  (s) . 

Also,  this  term,  or  any  corresponding  term, 
(t/Jy  in  a  residuary  clause,  may  carry  the  fee> 
notwithstanding  the  devisee  has  in  the  same 
property  a  particular  estate  by  express  limita- 
tion by  a  former  gift  (z)  ;  and  even,  although 
there  be  other  property  not  previously  devised, 

C^J  Ibketson  t.  BeohmM,  Caa.  temp.  Talb.  157;  Fletcher 
y.  Smeion,  9  Term  Rep.  6^6 }  Girtion  v.  Howard  and  pther6> 
6  Taunt.  94. 

fjf)  Hogan  V.  Jackseitj  Cowp.  399. 

(zj  IbbeUau  v.  Beeiwth,  Caa.  temp.  Talb«  157;  Ridout  v. 
Plain f  1  Ves.  sen.  10. 
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wbicb  might  satisfy  the  language  of  the  rW* 
duBury  chuse  fa). 

Ibbetson  r.  B€chwUK(h)  affords  the  coi;i^ 
elusion^  that  a  deme  of  all  the  estate  to  one  for 
Ufej  and  after  his  decease  to  another^  mil  carry 
the  fee  to  the  remainder^man. 

In  that  case,  the  devise  was  in  thesd  words : 
I  give  unto  my  loving  mother  all  my  estate 
at  Northmth  Close^  North  Closes^  and  my  farm 
held  at  Roomery  with  all  my  goods  and  chattels, 
as  they  now  stand,  for  her  natural  life ;  and 
to  my  nephew  Thomas  DodsoUy  after  her 
death  :  and  Lord  Talbot,  after  answering  some 
objections  to  the  efficacy  of  the  word  estate 
to  pass  the  fee,  continued  to  observe,  that 
^  then  it  must  return  to  the  words  all  my 
estate  to  my  mother  for  her  lifhy  and  to  my 
nephew  Thomas  DodsoUy  after  her  death ;  and 
he  added,  now  ahhough  the  word  estate  may, 
in  common  speech,  not  mean  an  inheritance, 
yet  it  seems-  clear,  he  has  meant  it  so  here ;  and 
then  taking  it  in  that  proper  kgal  sense,  it  will 
be  a  complete  disposition  of  the  whole ;  whereas, 
taking  it  to  carry  but  an  estate  for  tife,  there 
will  be  a  chasm,  an  incomplete  disposition/' 
Afterwards,  in  the  same  case,  and  in  answer  to 
another  head  of  objection,  he  added,  ^^  Ahhough 
he  gave  it  particularly  to  his  mother  in  the 
first  place,  yet  the  devise  to  his  nephew  is 
in  general  words ;  and  I  cannot  see  that  the 

(aj  J^otU  V.  Pairij  i  Ves.  sen.  lO. 
(bj  Cas.  temp.  Talb.  157. 
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limitation  for  life  (c)^  in  the  first  instance, 
where  the  second  limitation  is  general,  can 
make  any  ditlerence. 

That  the  fee  may  pass  by  the  word  estate, 
this  word  must  stand  general  and  unconnected  r 
for, 

1st,  If  a  limitation  be  added  to  express  an^ 
particular  time  (d)  for  the  continuance 
of  the  interest ;  or, 

2dly,If  the  word  be  used  as  of  the  same  significa- 
tion with  the  word  tenement  ox  farm  (e)  ; 
and  this  is  apparent  from  the  context 
of  the  will ;   or  from   any  expression  ; 
referring  to  situation,  as,  my  estate  /j/mg 
in   jS;   or  describing  the   land    in  the. 
occupation  of  particular  persons ;  as,  my 
estate  in  the  occupation  of  ^  ; , 
it  will  be  construed  to  be  merely  descriptive  of 
the  subject,  and   not  to  express  the  duration 
of  interest  or  time  of  enjoyment. 

That  the  general  effect  of  the  word  estate, 
or  any  corresponding  expression,  may  be  re- 
stricted by  express  hmitation  of  a  particular 
estate,  is  proved  by  the  case  of  Sayer  v.  Master- 
^^^  (fjf  (niy  several  estates  and  farms,  and 
all  my  other  estate  in  the  parish  of  Crafty  to  one 
for  life,  :vyitli  limitations  over) ;  and  by  Hodges 
V.  Middleton  (g)y  (my  real  estate  in  the  parish 

(c}  See  Andrew  v.  Southozise,  5  Term  Rep,  293. 
(dj  Infra. 

(e)  2  Term  Rep.  K.  B.  Q^c^y  per  Lord  Kenyan. 

(f)  Ambl.  344-  (g)  Dougl-  43i- 
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of  Barkings  with  special  limitations  -in  strict 
settlement.) 

A  devise  was  of  the  copyhold  estate  at  Putnetf^ 
consisting  of  three  tenements,  and  now  under 
lease,  without  words  of  limitation,  and  only  an 
estate  for  life  passed  (h). 

And  it  has  been  held,  that  a  gift  in  these 
terms,  "  I  give  my  estate  in  the  occupation  of : 
jiy  or  lying  in  JB;  or  I  give  my  estates  or. 
farms,  or  estates  and  farms  (ij^  will  not  pass 
the  fee*" 

In v» ,  Lord  Keni/on  observed,. 

^*  I  doubt,  in  this  case  (a  case  in  which  the 
devise  was  in  these  words) — [The  reference  to 
this  case  is  mislaid;  andy  if  found,  will  be  sup-, 
plied  in  the  Appendix,]  how  the  word  estates 
could  be  construed  to  carry  a  fee,  coupled  as 
it  is  with  words  of  local  description,  and  fol- 
lowed by  a  devise  of  the  appttrtenances  which- 
necessarily  would  have  been  included,  if  he  had 
meant  to  give  a  fee  by  the  word  estates  (k)  !' 

In  Fletcher  and  Smiton  (l)^  Lord  Kenyoti 
admitted,  that  the  word  estate  might  be  so 
coupled  with  other  words  as  to  explain  the 
general  sense  in  which  it  would  otherwise  be 
taken,  and  to  confine  it  to  mean  farms  and 
tenements. 

(k)  Petiiward  v.  Prescoty  7  Ves.  541.  See  3  Ves.  &  Bea.  160. 
6  Taunt.  317.  410. 

(i)  Sayer  v.  Mastatnanf  Aipbl.  344 ;  Frogmorton  v.  Wright^ 
3  Wils.  418  ;  Hogan  v.  Jackson,  Cowp.  299 ;  2  Term  Rep.  656. 

(kj  See  Doe  v.  Clayton^  8  Eaat,  141.  S.  P. 

fij  3  Term  Rejp.  659. 
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In  Doe  V.  Wright  (m) ,  there  were  two  daviieSr 
one  to  J  FF,  of  all  his  lands^  freehold,  copyhold^ 
and  leasehold,  m  Ay  the  other  to  I  W^f  all  his 
estate,  freehold  and  copyhold,  in  B*  IW  took 
an  estate  for  life  only  in  the  lands  in  ^,  al*- 
though  he  took  the  fee  in  the  lands  in  B, 

But  a  devbe  of  all  my  estate,  real  and  per^ 
sonal,  whatsoever;  that  is  to  say,  my  knd, 
houses,  and  all  other  buildings^  situate  at  Afr 
on  my  estate,  and  likewise  all  my  household 
furniture  and  stock  in  trade,  carried  a  fee  in 
the  lands  at  S  (n).  Gibbs^  Ch.  J.  in  delivering 
the  judgment,  considered  the  rule  of  con- 
struction to  be  more  extensive  than  in  former 
times. 

Formerly,  it  was  doubted,  whether  the  word 
aty  connected  with  the  word  estatey  and  refer- 
ring to  the  situation  of  the  lands,  would  not 
confine  the  import  of  the  word  estate  to  a  mere 
description  of  the  property  (o). 

The  determination  of  the  case  of  Cowper  v« 
Martin  (p)j  already  stated,  and  several  of  the 
other  cited  cases,  exploded  this  notion* 

In  the  last-mentioned  case,  it  was  held,  that 
the  word  at  would  not  of  itself  qualify  or 
restrain  the  import  of  the  word  estate^  or  fix 
its  meaning,  so  inseparably  to  the  thing,  that 
it  might  not  be  also  applied  to  the  interest ; 

(iHi)  8  Term  Rep.  64 ;  1  New  Rep.  335 ;  Mansfield  dissenting. 
(nj  Denn  ex  dem.  Hicharison  y.  Hood  and  other8>  7  Taunt.  35. 
{0)  Mehon  v.  Beckwitk,  Cn.  temp.  Talb.  1 57. 
Cp)  iTenn.  Rep.  411. 
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fStiSi^  boweMr,  in  drawing  the  conclndiony  whe* 
tber  die  word  eaiaie  be  or  be  not  descriptive  pf 
a  &rm  or  other  subject^  there  is  more  than 
ordinary  difficulty. 

Modem  cases  have  relaxed  the  doctrine  of 
the  earlier  decisions. 

The  progress  already  shown  is,  that  the  word 
estate  may  extend  to  the  interest^  notwithstand- 
ing the  devise  be  of 

My  estate  at  Braywick^  Berk;^  ;- 
Ail  my  estate  in  Engla?ui ; 
All  my  estate  bought  of  Mead ; 
All  my  tenant-right  estate ; 
My  freehold  estate. 

My  estate  freehold  and  copyhold  in  B. 
And  in  Roe  v.  Wright  (q)^  the  Oourt  of 
King's  Bench  decided,  that  a  devise  of  all  my 
estate  [in]  lands,  &c.  called  and  known  by  the 
name  of  the  Coal  Yard^  in  the  parish  of  St.  Giles^ 
London^  passed  the  fee ;  but  the  Court  supplied^ 
in  construction  the  word  in^  in  that  part  of  the 
gift  in  which  this  word  is  inserted  in  brackets. 

GAbSj  Ch.  J;  in  dehvering  his  opinion  in 
Detm  \.  Hood  J  did  not  advert  to  this  circum^- 
stance  (r). 

In  another  case,  Mr.  Potfntz  fs)  devised  by 
these  expressions :  **  I  leave  to  my  dearly  be- 
loved and  eldest  daughter  Georgiana^  to  herself, 
vM  my  estate  in  the  parish  of  Bradfield^  with 

(qj  7  Eiit,  1159.  (O  7  Taunt  35. 

fs)  MS.  Gates. 
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my  farm  called  Boots  and  Hazards^  to  Bella 
Tomnshendy  for  herself/'  And  5th  August 
lail,  the  Maater  of  the  Rolls  decreed,  that  all 
the  estates  in  the  parish  of  Bradjidd^  except 
the  i^tm  Q^X^A  Boots  and  Hazards^  passed  to 
the  defendant  Lady  GeorgtanaAnnaTemnshend^ 
in  fee ;  and  the  farm  called  Boots  mid  Hazards^ 
passed  to  the  defendant  Bella  Tozsmshendj  for 
life,  with  remainder  to  the  said  Lady  Georgiana 
Anna  Tormshend  in  fee. 

As  to  Boots  and  Hazards^  the  decision  is 
very  important,  if  it  can  be  sustained. 

And  although  in  Chichester  v.  Chichester  (t), 
the  devise  was  "  of  all  my  estate  of  Ashton^^ 
the.  terras  were  descriptive  of  the  interest,  and 
passed  the  fee,  and  were  not  restricted  to  a 
locality,  so  as  to  be  confined  to  the  laQds> 

In  Denn  ex  dem.' Richardson  v.  Hood  (u)y 
the  devise  was,  "  of  all  my  real  and  personal 
estate  whatsoever;  that  is  to  say,  my  lands  and 
houses,  and  all  other  buildings,  situate  at  S^ 
upon  my  estate,  and  likewise  all  my  household 
furniture  and  stock  in  trade,''  and  yet  the  fee 
passed. . 

In  Harding  v.  Gardner  (x)^  the  gift  was  in 
these  terms  ;  my  freehold  estate,-  consisting  of 
thirty  acres  of  land,  more  or  lesis,  with  the 
dwdling-bouses,  &c.  and  yet  it  was  decided 
that  the  fee  passed- 

(t)  4  Taunt.  176.  (u)  7  Taunt.  35  j  2  Marshal!,  359. 

(x)  1  Taunt.  &  Broderip,  712. 
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"WKile  in  Pettiward  y.Prescott  (yj^  the  gift 
was  of  my  copyhold  estate  at  P,  consisting  of 
three  tenements,  and  now  under  lease,  &c«; 
and  the  Master  of  the  Rolls  decided,  that  for 
want  of  words  of  inheritance,  the  devisee  took 
an  estate  for  hfe  only. 

In  Randall  v.  Tuchinfz)^  it  was  determined, 
that  the  word  estates,  used  in  the  operative 
clause  of  a  will,  although  referring  to  locality^ 
would  convey  a  fee-simple,  unless,  the  re  was  in 
the  will  other  matter  to  control  that  signifi^ 
<;ation. 

The  devise,  according  to  the  marginal  note 
of  the  report,  was  to  T  C,  of  various  houses, 
described  by  situation,  abuttals^  dimensions, 
and  occupiers,  "  all  which  estates,  being  copy- 
hold of  the  manor  of  K^  I  devise  to  T  C  for 
life,  and  after  his  decease,  to  his  son  M  C" 

Devise  to  M  P,  of  various  other  houses  and 
premises  similarly  described,  including  the 
White  Bear  public-house,  and  abutting  on  the 
copyhold  estate  before  given,  "  all  which -^  said 
estates,  being  copyhold,  of  the  manor  of  X,  I 
devise  to  M  P  for  life,  and  after  her  decease, 
to  her  son  M  P ;  and  I  order,  that  so  long  as 
.  WP  shall  choose  to  live  in  the  public-house,  and 
keep  the  same  in  good  repair,  he  shall  not  be 
charged  more  than  his  present  rent.  And  I 
devise  to  Jlf  P,  the  son,  all  my  freehold  estate, 
situate,  &c.     And  1  bequeath  to  S  G,  and  H 

Cy)  7  Vcs.  548 ;  see  also  2  Term  Rep.  659 ;  1  Ves.  Ben.  328. 
(xj  6  Taunt,  41a 
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his  wife^  and  the  survivor,  the  sum  of  five  shil- 
lings per  week  out  of  the  estates  bequeathed  to 
MP  and  Jf  P,  Held,  that  M  P,  the  son, 
took  an  estate  in  fee  in  the  copyhold. 

CrilAsy  Ch.  J.  among  other  observations,  said, 
"  Now  the  word  estate  is  here  used  in  the 
operative  part  of  the  devise,  not  introduced  in- 
cidentally after  the  devising  part  is  perfected, 
but  introduced  in  the  devise  itself.  It  is  ad- 
mitted by  the  counsel  for  the  plaintiff,  that  the 
word  estate  carries  a  fee,  unless  other  parts  of 
the  will  restrain  its  eflFect.  Formerly,  a  nar- 
rower construction  prevailed,  and  it  was  held, 
that  if  the  former  words  described  locality,  the 
word  estate  was  not  descriptive  of  the  quantity 
of  interest,  but  designated  local  position :  but 
it  is  now  held,  that  though  the  word  estate 
points  at  a  certain  house  or  parish  where  the 
estate  is  situate,  yet  it  shall  carry  a  fee,  unless 
restrained  by  other  parts  of  the  will.  It  may 
be,  that  the  signification  of  the  word  estate 
may  be  restrained,  but  it  lies  on  the  party,  who 
seeks  to  narrow  its  construction,  to  show  by 
what  expressions  in  the  will  it  is  restrained* 
Here  the  counsel  for  the  plaintiff  urges,  tbttt 
the  testator,  after  the  words  of  local  description, 
uses  the  word  estate  as  meaning  no  more  than 
what  he  had  before  described.  The  counsel 
for  the  defendant  fairly  answers  this ;  he  says, 
the  reason  why  the  testator  has  enumerated 
the  different  houses  of  his  copyholds,  is,  because 
he  meant  to  give  some  to  one  person,  some  to 
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luiother:  the  freehold  estate  he  meant  to  give 
all  to  onO)  and  therefore  Isafrs,  ^^  I  give  to 
Marinus  CombtSj  all  my  freehold  estate  f  but 
that  he  was  obliged  to  describe  the  parts  of  his 
copyhold,  in  order  to  show  what  was  to  go  to 
one,  and  what  to  another ;  but  after  having 
enumerated  them,  he  deserts  the  local  descrip- 
tion, and  takes  up  the  word  estate;  and  it 
appears  to  me,  that  thb  is  a  fair  explication  of 
the  cause  of  his  so  enumerating  them,  and  does 
oot  take  from  the  legal  effect  of  the  word  estate, 
nor  give  it  a  narrower  construction  than  the  law 
generally  gives  it.  In  the  case  of  Doe  v.  Cfoy- 
ton  (a)  J  cited  by  the  counsel  for  the  plaintiff,  it 
is  observable,  that  the  word  estate  is  introduced, 
and  when  the  testator  uses  it,  it  there  refers  to 
the  estate  he  had  before  given,  and  then  the 
fee-simple  does  not  pass  by  the  word  estate. 
The  counsel  for  the  defendant  has  also  referred 
us  to  Uthwatt  V.  Bryant^  and  it  does  appear 
to  us,  that  the  present  bears  a  very  near  re- 
semblance to  the  case  cited.  Here  his  Lord- 
ship stated  the  devise  in  that  case  (b).  The 
question  was,  whether  the  daughters  took  an 
estate  in  fee  or  for  life.  It  was  contended  there, 
that  though  the  gift  Was  conveyed  to  them  by 
the  word  estate,  other  words-  qualified  it,  and 
gave  it  a  narrower  sense  than  naturally  be* 
longed  to  the  word.  What  the  testator  gave 
M'as  his  said  freehold  estate;  and  as  he  had 

(a)  SEaat,  141.  (bj  Vide  6  T Ami,  317. 
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given  his  freehold  lands  for  life  before,  it  was 
contended,   that  the  word   estate  signified  no 
more  than  his  said   freehold  lands;   but   this 
Court  held,  that  it  meant  a  fee ;  in  addition  to 
this,  other  circumstances  of  the  will  do  cer- 
tainly furnish  a  strong  reason  for  saving,  that 
"  estate/'  as  used  by  the  testator,  meant  that 
which  the  law  construes  it  to  mean,  if  not  re- 
strained  by  other  words.     He  gives  to  Mary 
.  Trice  for  life,  remainder  to  Marinus  Price ;  and 
his  will  is,  that  so  long  as  W.  Points  lives  in  the 
public-house,  and  keeps  it  in  repair,  he  shall 
not  be  charged  more  than  fourteen  pounds  per 
annum.     It  seems  as  if  the  testator   contem- 
plated that  the  two  Prices  were  the  persons 
who  would  have  the  power  of  raising  the  rent 
which  Points  paid ;  and  it  therefore  strongly 
looks  as  if  he  meant  that  their  estate  should 
last  at  least  as  long  as  Points  had  the  option  of 
continuing  in  the  public-house.     Here  is,   in 
addition    to  this,    an  annuity  to  Samuel   and 
Hannah  Graves^  of  five  shillings  a  week ;  and  it 
is  clear » that  the  testator  contemplated  that  it 
was  to  be  paid  out  of  that  which  he  had  before 
given  to  Mary  Price  and  Marinus  Price  ;  and 
it  therefore  shows,  that  he  meant  a  larger  estate 
than  for  life  should  pass  to  them.     It  is   ad- 
mitted by  those  who  contest  it,  that  the  word 
estate,  not  being  qualified,  does  carry  with  it 
this  meaning.     We  think,  looking  at  tlie  other 
words  of  this  will,  that  so  far  from  qualifying 
this  construction,  they  rather  confirm  it.      It 
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does  fieem,  therefore,  that  the  property  giveri 
to  Mary  Price  and  Marinus  Price^  is  given  to 
the  latter  in  fee. 

Mr.  Justice  Heath  added,  ^^  I  am  of  the  same 
opinion.  The  principle  is,  that  wherie  the  word 
estates  is  an  operative  wordy  it  passes  a  fee ;  and 
to  try  whether  it  be  operative  or  not,  the  test 
is,  to  strike  it  out  of  the  will,  which  test  TDeinjg 
applied  here,  the  devise  becomes  nonsense. 

Utkwatt  V.  Bryant  (c)y  is  another  strong 
case  to  show  that  the  Courts  are  relaxing  in 
respect  of  the  effect  of  words  of  locality. 

In  that  case»  a  testator  devised  ^'  all  his  free-' 
hold  lands,  tenements,  &c«  in  the  parish  of  B, 
to  trustees^  for  a  term  of  one  thousand  years, 
in  trust,  to  raise  five  hundred  pounds  by  mort-^ 
gage,  for  the  payment  of  his  debts,  subject  to 
which  term,  he  devises  his  said  freehold  lands, 
tenements,  &c.  in  the  said  parish,  to  his  wife  for 
life,  remainder  to  his  son  C  for  life,  remainder 
to  trustees,  to  preserve  contingent  remain* 
ders;  remainder  to  C's  first  and  other. sbns, 
and  their  heirs  male ;  and  in  default  of  such 
issue,  he  devised  his  said  freehold  estate  in  the 
said  parish  to  his  daughters,  as  tenants  in 
common*  And  yet  the  daughters  were  held  to 
be  tenants  in  common  in  fee  under  this  resi- 
duary clause  of  devise. 

In  Denn  v.  Hood  (d)j  Ch.  i.Gihhs  distinctly 
adverts  to  this  change  in  the  disposition  of  the 
Courts.    He  observed,  "  It  is  true,  that  for- 

(c)  Q  Taunt.  317.  (d)  7  Taunt.  35. 
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nierly,  these  words  would  have  received  a  naf" 
rower  construction  than  we  at  this  day  put  on 
them.     It  is  true,  that'  formerly,  if  the  word 
estate  were    accompanied    by    words    which 
pointed  at   locaUty,   it  would  not  have  been 
held  to  carry  a  fee ;  but  later  cases,  decided 
on  the  apparent  or  very  probable  intent  of  the 
testator,  have  held,  that  the  word  estate  would 
pass  a  fee,  notwithstanding   that  there   were 
words  of  locality  joined  with  it.     One  of  the 
first  was  that  cited,  qf  *  my  estate  at  Brayzmck/ 
So  that  devise  in  Doe  on  demise  of  Child  v. 
Wright  (e) ,  *  all  my  estate,  freehold  and  cop}^- 
hold,  lying  and  being  in  Ellington  in  Huntings 
donshire.'   No  case  could  be  stronger  than  that 
for  the  inference,  that  the  testator  was  pointing 
out  only  the  local  situation ;  but  the  Court  held, 
that  he  meant  by  *  estate,'  the  quantity  of  in- 
terest he  meant  to  convey ;  and  by  the  words 
at  Ellingionj   the    description  which   was    to 
identify  the  lands.''      And  he  explained  the 
grounds  of  the  decision  in  favor  of  the  fee,  by 
a  criticism  on  the  case  before  the  Court  ([fj  j 
adding,  **  So  here,  by  *  all  my  estate,'  the  tes- 
tator means,  according  to  the  doctrine  of  the 
late  cases,  to  designate  the  quantum  of  interest ; 
and  lest  the  parties  should  not  know  where  to 
find  the  property,  he  adds  the  local  description  : 
my  land  is  at  Stamford  Bridge,  in  Yorkshire  ; 
my  houses  are  on  the  land,  and  my  furniture 
is  in  the  houses.     I  think,  therefore,  there  is 

(ej  1  N«w  Rep.  335 ;  8  Tenn  Rep,  64,       (f)  Denn  v^  Hood. 
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tfo  gf oQnd  to  hold  that  these  words  passecj  less 
than  a  fee/' 

The  othef  three  Judges  concurred. 

And  although  the  word  estates  has  been 
coupled  with  the  word  saidj  and  it  was  open  to 
be  contended,  that  the  words  "  the  said  estates^ 
were  a  reference  to  freehold  messuages,  lands, 
and  tenements,  previously  devised,  as  the  subject 
unconnected  with  the  interest,  yet  the  word 
estates  was  applied  to  the  interest  or  fee,  as  well 
as  the  subject. 

In  Roe  ex  dem.  Allpwrt  v.  Bacon  (g)j  the 
testator  devised  to  his  wife,  *^  all  and  singular 
his  freehold  lands,  messuages^  and  tenements 
at  Tuthury  and  Hanburi/y  and  elsewhere,  with 
all  his  household  goods,  cattle,  chattels,  debts^ 
and  implements  of  husbandry,  &c.  for  her 
natural  life ;  and  after  her  decease,  then  all  the 
said  estates,  goods,  &c.  to  be  divided  among 
his  sons,  share  and  share  alike. 

The  ground  of  the  decision  was  expressed  by 
Lord  Ellenboroughj  in  these  terms  : — ' 

*  If  we  were  called  on  to  construe  this  will 
with  the  same  critical  precision  that  would  be 
prescribed  to  a  grammarian,  I  should  be  much 
inclined  to  adopt  the  arguments  of  the  learned 
counsel,  because  '  the  said  estates'  do  seem, 
in  strictness,  to  refer  to  the  freehold  lands, 
messuages,  and  tenements  before  devised,  ac- 
cording to  the  rule,  verba  relata  inesse  videntur. 
But,  in  cases  of  this  sort,  unless  the  testator 

CgJ  4  Mau.  &  Sd.  3p6;  also  Vthufatt  v.  Br^/ant,  6  Tkunt.  317 ; 
handall  v.  Jaehon  and  anotlier,  6  Taunt,  410. 
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uses*  expressions  of  absolute  restrictioir,  k  may  ^ 
ki  general  be  taken,  that  he  intends  to  dispose^ 
of  the  whole  interest;  and  in  furtherance  of 
this  intention,  Courts  of  Justice  have  laid  hold 
of  the  word  *  estate/  as  passing  a  fee^  where-' 
ever  it  is  not  so  connected  with  mere  local 
description,  as  to  be  cut  down  to  a  more  re-^ 
strained  signification^    Now,  in  this  case,  we 
find  the  word  *  estates,'  which,  at   this  day^ 
maj  be  taken  to  be  equivalent  to  *  estate,'  for 
the  purpose  of  passing  the  whole  interest ;  and 
really  an  argument  is  afforded  from  the  com- 
pany in  which  this  word  is  found,  why  it  should 
so  mean.      For  the  testator  devises  ^  all  the 
said   estates,    goods,  &c/  amongst  his    sons^ 
which,  without  doubt,  passed  the  entire  pro* 
perty  in  the  goods  to  them ;  wherefore,  by  the 
aid  of  collocation,  the  word  estates  may,  I  thinks 
fairly  be  intended  to  comprehend  the  entire 
interest  in  the  lands.    And  this  falls  within  the- 
principle  of  the  decision  in  Roe  v^  Wright  (h)^ 
which  is  not  at  all  broken  in  upon  by  the  for^ 
mer  decision  in  Doe  v.   Wright  (i),  upon, 
another  clause  of  the  same  will,  ia  which  the. 
word  estate  did  not  occur.    Wh^efore,  it  seems 
to  me,  that  the  devisees  under  this  will  took  U 
fee  after  the  death  of  the  widow*    Upon  the 
other  point,  ^  my  proportionable  share,'  means 
all  his  interest/' 

And  Bailey^  J.  observed,  ^'  It  seems  to  me^ 
that  ^  estates'  might  be  meant  as  explanatory 

(h)  7  East*!  Rep.  359. 

CO  8  Tenn  Bep.  64 1  1  New  Rep.  335. 
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^T  what  the  testator  intended  by  the  words  *  aH 
*my  freehold  lands,  &c. ;'  and  although  upon 
those  words  alone,  we  should  not  have  been 
warranted  in  saying,  that  the  whole  interest 

-passed,  yet  now,  that  he  has  used  the  word 
•*  estates,^  this  may  be  interpreted  to  mean  the 
•quantum  of  interest  as  well  aa  the  land/' 

But  it  must  be  acknowledged,  that  it  is  diffi* 
jcult  to  make  the  word  estatesy  in  this  will,  bend 
to  this  construction. 

This  case  seems  to  be  founded  on  nosdtur 
a  sodis. 

Also,  that  the  word  estate  may  pass  the  fee, 
or  even  embrace  real  property,  it  must  be  used  / 
clearly,  with  reference  to  land,  or  some  other 
subject  of  real  property,  or  be  so  general,  that  it 
may  unofiatu  extend  to  and  have  for  its  object^ 
real  and  personal  property.  If  the  term  estate 
be  inserted  generally  and  indiscriminately  in  a/ 
t:lause,  which  enumerates  articles  of  personal  pro*: 
perty,  and  be  in  the  middle  of  that  sentence,  it 
will  not  be  construed  to  extend  to  real  estate, 
zsithaut  the  additianqfsamewordsvf  express  refer- 
ence to  things  which  savour  of  the  realty.  Being 
in  the  middle  of^,  sentence,  in  which  the  testator 
is  disposing  of  his  personal  property,  it  will  be 
construed  in  the  same  sense,  as  relating  to 
things  of  the  same  .quality.. 

Thus,  in  Wittdnson  and  Merryland  (TcJ^  a 
man,  seised  of  Blackacre  in  fee,  by  mortgage 
^vhich  was  forfeited,  and  of  Whiteacre,  as  his 

(ij  Cro.  Car.  447 ;  1  Eq.  Abr.  178,  pi.  9. 
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own  inhentance,  devised  fVkiteaere  to  his  bro« 
ther,  and  then  devised  all  the  residue  of  hii 
goods,  leasee,  mortgages^  estates^  debts,  ready 
money,  and  other  goods,  whereof  he  was  pos* 
jsessed  (after  debts  and  legacies  paid),  to  his 
wife,  and  made  her  executrix^  and  died;  it 
was  held,  that  this  was  not  a  devise  in  fee  to 
the  wife  of  the  mortgaged  land.  The  objection 
was,  that  the  word  estate  was  coupled  with, 
chattels,  which  showed  that  he  meant  only 
estates  for  years ;'  and  the  rather,  because  the 
words,  "  whereof  he  was  possessed^'  showed 
that  he  intended  only  to  give  her  chattels  and 
the  mortgagee-money,  and  not  the  inheritance 
of  the  land* 

And  in  Timemell  v.  Perkins  (l)y  the  will  of 
John  HitchmSj  as  to  the  material  clause  of  de- 
vise, was  in  these  words :  ^'  Item,  ail  those  my 
freehold  lands  and  hop^grounds,  with  the  mes- 
suages or  tenements,  barns,  &c.  now  in  the 
tenure  and  occupation  of  the  widow  Leach^  and 
all  other  the  rest  and  residue  and  remainder  of 
my  estate  (m)^  consisting  in  ready  money,  plate, 
jewels,  leases,  judgments,  ^mortgages^  &c.  or  in 
any  other  thing  whatsoever  or  wheresoever,  I 
give  to  my  dearly  beloved  Arabella  HitchinSf 
and  her  assigns,  for  ever/'  And  by  Mr.  Justice 
William  Fortescue^  sitting  at  the  Rolls,  "  The 
question  is,    whether  the    residue   passed  to 

(IJ  2  Atk.  los! 

(m)  In  tfak  case,  the  word  estate  must  bave  been  coBfiiderdl 
as  explained  by  the  subsequent  words  of  qualification :  th9 
gpiX^Tsl  words  meanini^  things  ejusdcm  generis* 
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ArabeUa  or  not  ?  There  is  no  doubt/'  he  said, 
**  but  the  words  to  Arabella  and  her  assigns, 
for  ever,  will  carry  the  fee  to  her,  without  the 
word  heirs  (n).  He  added,  "  It  has  been 
insisted  for  the  plaintiff,  that  the  words  in 
the  preamble  of  the  will,  ^  as  touching  the 
temporal  estate  with  which  it  hath  pleased 
God  to  bless  me,  I  give,  bequeath,  and  dis- 
pose of  as  follows,'  show  plainly  the  testator's 
intention  to  dispose  of  his  whole  estate ;  and 
that  the  Court  will  never  intend  an  intestacy 
of  any  part;  and  that  the  word  estate,  will 
include  lands,  as  well  as  personal  estate ;  and, 
though  coupled  with  words  applicable  to  per- 
sonal, yet  will  pass  freehold. 

"  Although  it  would  have  been  stronger,  if  the 
word  real  had  been  added,  yet,  however,  this 
will  not  do,  unless  there  are  some  words  that 
show  an  intention  to  pass  the  real  estate,  or 
the  Court  will  intend  an  intestacy  in  favor  of 
an  heir  at  law.  The  word  estate  itself,  indeed, 
.  may  include  as  well  real  as  personal;  yet,  when 
the  testator  has  expressed  himself  by  such 
words  as  are  applicable  to  personal  only,  I  can- 
not intend  he  meant  the  real  estate :  whatsoever 
and  wheresover  must  be  confined  to  the  things 
antecedent,  and  is  restrained  to  the  hop-  grounds 
and  leaseholds ;  for,  if  he  intended  to  give  his 
wife  all  his  real  esfiate,  why  did  he  mention 
only  the  Essejf  estate. 

*'  Estate,  where  it  is  only  coupled  with  things 

CnJ  I  Inst.  9  b ;  Chamherlayne  t.  Turner ^  Cro.  Car.  129. 
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the  general  context,  a  construction  may  bt 
drawn,  which  would  deny  to  the  word  egtaie 
the  eflfect  of  comprising  real  property,  or  the 
estate  therein,  is  proved  by  several  cases. 

Thus,  in  Roe  v.  Airs  (q)^  the  testatrix,  after 
several  other  devises,  devised  in  these  words : 
^  All  the  rest,  residue,  and  remainder  of  my 
estate  and  effeds^  I  direct  to  be  sold  and  disposed 
of,  as  soon  as  may  be,  after  my  decease,  a>nd 
thereout  the  expenses  of  my  funeral  to  be  paid ; 
and  if  there  shall  remain  any  overplus,  the  same 
to  be  equally  divided   between  my  said  two 
daughters/'     And  by  the  Court,  although  the 
general  words  are  sufficient  to  pass  a  fee,  in 
order  to  answer  the  purposes  of  a  will,  yet,  in 
this  case,  they  ssdd,  it  was  manifest  that  this 
remainder  was  not  in  the  contemplation  of  the 
testatrix  when  she  made  her  will,  it  being  only 
a  reversion  expectant  on  the  determination  of 
an  estate-tail,   which  her   aunts    might    have 
barred ;  and  the  testatrix  having,  by  the  former 
part  of  her  will,  disposed  of  all  the  freehold 
estate  to  which  she  supposed  herself  entitled. 
They  observed,  it  was  clear,  from  the  purpose  to 
which  a  part  of  the  produce  of  what  she  directed 
to  he  sold  was  to  he  applied^  namely,  the  paying 
of  her  funeral  expenses^  that  she  only  meant  to 
dispose  of  something  which  amid  he  sold  imm£- 
DiATELY ;  and  that  this  reversion  might  nev^* 

'    (q)  4  Term  lUp.  605;  sec  also  1  £q.  Cai.  Abr.  8|l ;  Strong 
▼.  7W9  a  Burr.  913. 
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have  descended  to  her  heirs.  This  case,  how- 
ever, seeoQus  to  have  been  decided  on  a  great 
refinement. 

In  Gray9on  v.  Athkison  (r)^  the  residuary 
devise  was  in  these  words  :  /'  As  to  all  the 
rest  of  my  goods  and  chattels,  real  and  per^ 
Bonal,  moveable  and  immoveable^  as  houses^ 
gardens,  tenements,  my  share  in  the  Copperas 
Works,  &c.  I  give  to  the  said  A''  And  these 
words,  from  their  connection  with  words  in  an 
introductory  clause  to  the  wiU^  were  held  suffi* 
cient  to  pass  the  fee. 

But  Lord  Chancellor  Hardwicke  said^  he  did 
not  think  the  words,  goods  and  chattels,  real 
and  personal,  moveable  and  immoveable,  would 
have  carried  the  lands  by  the  law  of  England^ 
though  they  might  have  done  so  by  the  civil 
law. 

So  in  Doe  v.  Buckher  (s) ,  the  words,  ^^  the 
rest,  residue,  and  remainder  of  my  estate  and 
jsffectBy  of  any  and  what  nature  or  kind  soever 
or  wheresoever,^^  preceded  by  an  introductory 
clause  in  these  terms,  "  as  to  my  estate  and 
efifects,  both  real  and  personal,^'  was,  from  the 
context^  m.  a  gift  to  trastees,  their  executors 
•or  administrators^  and  a  trust,  to  add  the  in- 
^terest  to  principal,  confined  to  personalty. 

In  Wbollam  v.  Kenworthy  (t)^  the  gift  was, 
^  As  fi^r  and  concerning  the  dear  monies  to 

(r)  I  WiU.  333.  (O  6  Term  Rep^  6io. 

(O  9  Ves.  i«7^ 
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arise  and  be  received  from  the  sale  and  dis* 
posal  of  the  said  rent  of  ninety  pounds  tlierein* 
before  devised ;  in  trust,  to  be  sold  and  disposed 
of  on  the  death  of  his  wife,  as  also  the  monies 
to  arise  from  a  sale  of  the  remainder  of  his 
household  goods  and    furniture,   plate,  linen, 
china,  beds,  and  bedding,  and  from  all  other 
his  estate  and  effects,  of  what  nature  or  kind 
soever  and  wheresoever,  that  the  same  should, 
in  the  first  place,  be  subject  and  liable  to,  and 
charged  and  chargeable  with,  the  payment  of 
the  before-mentioned  legacies ;  and  the  residue 
of  such  monies  to  arise  as  aforesaid,   to   be 
divided  into  thirteen  equal  shares/' — And  Lord 
Eldon  said,  "  My  present  opinion  is,  that  this 
estate  does  not  pass  by  this  will ;  the  will  must 
be  construed  upon  the  principle  on  which  it 
has  been  argued ;  that  generally,  when  there 
are  no  special  circumstances,  real  estate  will 
pass;  and  the  question  is,  whether,  upon  the 
whole,  it  is  not  clear,  the  testator  did  not  mean» 
that  any  thing  of  a  real  nature  should  pas& 
under  the  word  *  estate/     For  that  purpose^ 
every  part  of  the  will  must  be  looked  at ;  to 
determine  whether  that  word  in  the  context  in 
which  it  occurs,  and  upon  the  general  intention 
of  the  will,  and  all  the  phrases  of  it  taken  toge- 
ther, is  to  be  understood  ^usdem  generis  of 
the  personal  nature  immediately  before   des«- 
cribed,  or  to  take  in  the  real  estate.     This  is  a 
will,  devising  real  estate  to  trustees,  to  be  Aold, 
directing  the  produce  of  that  real  estate  to  be 
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a 

£vided  ilrith  the  testator's  personal  fdnd,  the 
trustees  qualified  by  the  will  to  give  receipts 
in  discharge  <  of  the  money,  and  to  retain  out 
of  the  trust-estate  the  charges,  &c.  The  ques- 
tion then  is,  whether,  by  the  mdertion  of  this 
word,  where  it  occurs,  the  testator  who  had 
anxiously  provided  for  the  application  of  a  real 
estate,  expressly  devised  upon  the  trust,  can  be 
taken  to  mean,  that  this  other  real  estate,  of 
which  he  was  so  seised,  shall,  by  the  effect  of 
the  word  *  estate'  occurring  in  this  context,  be 
clothed  in  the  hands  of  the  heir,  with  a  trust 
of  the  very  same  nature  as  the  estate  specifically 
devised  to  the  trustees  ?  That  is  not  a  probable 
intention  upon  the  will,  taken  altogether.  Upon 
the  specialties  occurring  in  the  phraseology  of 
this  will,  I  conceive,  that  estate  descended  to 
the  heir  at  law/'  Afterwards,  on  further  argu- 
ment, he  said,  ^^  I  continue  of  the  opinion  I 
expressed.  The  question,  whether  the  words 
^  all  my  estate  and  efifects,'  will  include  d  real 
estate  or  not,  depends,  first,  upon  the  imme- 
diate context  of  the  will ;  Sdly,  upon  the  gene- 
ral form  and  scheme  of  the  vnll,  as  demon- 
strating the  intention.  First,  there  is  in  this 
will  a  direction,  that  the  testator's  debts  shall 
be  paid  out  of  his  personal  estate  by  his  exe-« 
cutors.  He  gives  certain  legacies ;  and  I  think 
the  meaning  is  not  much  varied,  whether  the 
phrase  is  the  before-mentioned  legacies,  or  ^  all 
my  legacies/  Having  a  real  estate,  and  a  real 
estate  in  a  rent-charge,  he  gives  the  latter  to 
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his  wife  for  life ;  and  after  her  death,  he  give^ 
it  to  trastees  upon  trust  to  sell.     Then,  after 
some  legacies,  comes  this   sweeping,   genera) 
clause ;  disposing,  first,  of  the  produce  of  the 
rent^charge,  then,  of  the  money  to  arise  from 
the  sale  c£  household  goods,  furniture,  &c.  and 
from  all  other  his  estate  and  effects,  of  what 
nature  or  kind  soever  and  wheresoever;  and 
he  gives  this  fund,  so  made  up,  including  the 
money  arising  from  the  land,  subject  to  and 
chargeable  with  the  payment  of  his  legacies.    It 
is  true,  those  words  mean  nothing  as  to  the 
personal  estate,  which  would  by  the  law  be 
chargeable  with  the  legacies.     But   they   are 
capable  of  being  fairly  enough  interpreted  with 
regard  to*  the  money  arising  from  the  sale  of  the 
real  estate,  especially  in  a  will,  in  many  parts^ 
of  which  minute  and  accurate  directions  are 
necessary  to  facilitate  the   sale  of  the  rent- 
charge,  and  to  convert  more  easily  into  money 
that  part  of  his  real  estate  that  he  has  expressly 
directed  to  be  converted;  and  cas^,  though 
unlikely  to  happen,  might  be  put,  in  which  the 
money  arising  from  the  sale  of  the  rent«charge 
would  not  liave  been  subject  to  the  legacies^  if 
not  by  force  of  those  words  that  have  been 
referred  to;  and  if  in  any  case  those  words^ 
would  have  operation,  they  have  their  full  effect 
by  giving  them  that  effect.    There  is  an  express 
trust  for  the  sale  of  the  rent-charge :  all  these 
directions,  that  the  receipt  of  the  trustees  shall 
be  a  discharge  to  the  purchaser,  for  the  indem- 
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flity  of  the  trustees,  and  that  they  shall  reim- 
burse themselves  their  costs,  &c.  apply  to 
this  property  only«  By  *  the  trust-estate/  he 
means  the  trust  property  clothed  with  that 
express  trust ;  and  it  is  by  no  means  probable, 
that  a  testator,  who  intended  the  other  part  of 
his  real  estate,  should  be  clothed  with  the  same 
trusts,  and  be  applicable  to  the  same  purposes, 
should  not  have  said  one  word  to  that  effect, 
giving  all  these  particular  directions  as  to  the 
other  estate,  taking  it  out  of  the  heir ;  and  yet 
not  saying  a  word  as  to  that  part  of  the  estate 
which,  in  his  hands,  is  cmitended  to  be  subject 
to  the  trust.  As  to  the  legacies  being  payable 
immediately,  they  will  be  paid,  as  far  as  the 
personal  estate  is  sufficient  to  pay  them,  imme- 
diately. The  question  is  upon  the  whole  con* 
text  o£  the  will,(admitting  that^  in  a  variety  of 
cases,  the  word  estate,  in  the  enumeration  of 
personal  estate,  may,  nevertheless,  include  the 
real*  estate,)  whether  that  waa  the  probable 
intention  of  the  testator  ?  and  I  think  it  was  not 
in  this  instance  fu)/* 

And  from  a  context,  on  the  mode  of  conver* 
sion,  the  words  real  estate  may  be  confined  to 
chattels  real,  or  personalty;  and  their  appli* 
cation  to  estates  of  inheritance,  or  of  freehold, 
be  excluded  (sc). 

So  in  Markham  v.  Fursden  and  others  (y) , 

fu)  S.  p.  by  Mansfield,  Ch.  J.  Roe  ▼.  Yeud,  2  New  Rep.  a  so. 
fsj  Nevoland  v.  Majoribanki,  5  Taunt  376 ;  Doe  v.  Bucknerp 
p.  ^39^  (y)  7  Febronry,  171a,  MSS. 


144  AS    TO    WILIS. 

the  testator  had  the  reversion  in  fee  after 
estates-tail,  and  devised  to  his  wife  all  his  estatCf 
chattels,  real  and  personal;  and  the  Lord 
Keeper  decreed,  that  the  fee  did  not  pass.  In 
this  instance,  the  word  real  was  read  as  an 
adjunct  to  the  word  chattels. 

In  Tilky  v.  Simpson  (z) ,  Lord  HardmckCi 
though  he  held,  that  the  words  all  the  rest 
and  residue  of  his  money,  goods,  chattels,  and 
estates  whatsoever,  passed  the  fee,  he  said,  ^^  if 
it  had  been  all  the  rest  and  residue  of  hi9 
household  goods  and  mortgages,  and  all  other 
estate,  I  do  not  think  that  would  have  carried 
the  real.'^    [Sed  qtuere.'] 

And  in  Cliffe  and  another  v.  Gibbon  and 
others  (a) ,  Lord  Hardmcke  is  reported  to  have 
said,  ^^  Where  a  man  devises  all  his  estate, 
goods  and  chattels,  and  no  mention  has  been 
made  before,  in  the  will,  of  lands,  of  which  the 
testator  was  seised  in  fee,  a  fee-simple  will  not 
pass ;  but  where  real  estate  is  mentioned  before, 
in  the  will,  and  then  such  words  follow,  a  fee 
passes/' 

The  soundness  of  this  distinction  is  ques- 
tionable. 

As  it  is  of  the  first  consequence  to  tidea 
depending  on  wills,  to  fix  with  accuracy  the 
instances  in  which  the  word  estate,  and  any 
other  collective  term,  or  general  expression,, 
shall  have  the  effect  of  passing  the  fee,  it  wa* 

,  (z)  3  Term  Rep.  659,  note. 
(a J  9  Lord  Rajno.  1344, 
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deemed  important  to  take  this  detailed  view  of 
the  decided  cases. 

T6  render  this  subject  more  intelligible  to 
the  student,  a  general  and  more  summary  re- 
view will  (unpleasant  as  repetition  may  be)  be 
taken  of  ,the  more  prominent  distinctions. 

On  all  the  cases  in  which  the  word  estate  has 
been  thfe  material  term,  it  may  be  observed, 
that  this  word  expresses,  in  some  instances, 
the  quantity  of  interest,  or  continuance  of  time, 
and  also  the  subject  in  Which  that  intereist  is 
to  be  taken. 

In  other  instances,  it  may,  as  to  one  clause, 
express  the  subject,  and  in  another  clause,  ex- 
press the  quantity  or  duration  of  interest  to  be 
taken  under  that  devise- 

In  other  instances,  it  merely  expresses  the 
quantity  of  interest ;  and  the  subject  in  which 
the  interest  or  time  is  to  be  enjoyed,  is  de- 
scribed by  words  which,  in  sound,  are  local ;  as 
my  estate  at  or  in  such  a  tenement^  or  in  such 
9,  place. 

Thus,  though  at  one  time  it  was  the  pre- 
vailing opinion,  that  the  word  a/,  with  refer- 
ence to  a  place,  fixed  the  locality  of  the 
subject ;  and  the  word  estate,  As  the  relative, 
applied  to  the  tenement^  and  not  to  the  interest ; 
this  ide&  was  long  since  exploded,  in  Cozener  v. 
Martin  (h).  But  even  at  this  day,  greatly 
as    the   rule   respecting   words  of  locality   is 

(h)  1  Term  Rep.  411. 
VOL.  II.  L 
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relaxed,  if  the  word  estate  stand  in  a  sentence 
descriptive  of  the  thing  which  is  given,  and  is 
used  without  any  appUcation  to  interest  or  con- 
tinuance of  time,  it  will  not  pass  the  inheritance, 
but  be  taken  in  that  acceptation  in  which  it  is 
used. 

In  these  cases,  the  word  estate  is  of  the  same 
import  with  the  word  tenement  or  farm,  and 
describes  the  property. 

From  all  the  cases,  then,  it  may  be  concluded, 
that  tlie  word  estate^  used  in  application  to  real 
property^  will  be  construed  to  express  the  quantity 
of  interest^  or  describe  the  subject  of  property  ^  aSy 
from  the  context  of  the  wilU  it  shall  appear  to  be 
used  in  one  or  the  other  sense. 

When  there  are  not  any  words  which  confine , 
the  sense  to  place,  as  marking  a  locality ;  nor  any 
words  of  qualification^  to  express,  in  terms,  the 
quantity  of  interest  which  is  given,  an  estate  in 
fee  will  pass ;  the  word  estate  being  genus  gene- 
ralissimum^  and  requiring  ^rather,  that  its  opera- 
tion and  extent  should  be  restrained  by  words 
of  express  limitation,  to  mark  a  particular  time 
for  the  continuance  of  the  interest  which  is 

# 

given,  than  that  words  of  limitation  should  be 
added  to  give  extent  to  the  interest 

So  when  the  word  under   consideration  is 

■ 

inserted  in  that  clause  of  a  will  which  enume- 
rates  articles  of  persQnal  property,  without  any 
reference  to  things  which  savour  of  the  realty, 
and  is  part  of  that  sentence,  it  shall  be  taken  in 
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the  same  sense,  or  be  confined  to  chattels  real, 
as  relating  to  things  of  the  same  sort  (c).  On  the 
other  hand,  when  there  is  any  word  of  reference 
to  real  property^  as  distinguished  from  chattels 
real ;  or  the  word  estate  is  contained  in  a  clause, 
or  branch  of  the  sentence,  being  distinct  from 
that  part  thereof  which  has  the  enumeration 
of  articles  of  personalty ;  or  is  at  the  beginning 
or  end  of  a  sentence,  and  cannot  have  any  effect 
by  reason  that  the  other  words  comprehend  all 
sorts  of  persona]  property ;  and  it  may,  con- 
sistently with  the  apparent  intention  of  the 
testator,  have  this  construction,  it  shall  be  taken 
in  its  most  extensive  signification,  and  pass  an 
estate  in  fee. 

I6  Terrell  v.  Page,  and  Tilley  v.  Simpsony  the 
word  chattels  was  not  only  a  full  description 
of  every  species  of  personal  property  (d)  ;  but 
this  word  was  preceded  by  a  conjunction,  which 
seemed  to  make  that  part  of  the  sentence  com- 
plete, and  kee*p  it  distinct  from  the  other  part 
in  which  the  word  estate  was  inserted.  Allowing 
the  construction  to  have  been  influenced  by 
this  mode  of  expression,  it  is  obvious,  that  it 
is  not  yet  decided  what  is  the  effect  of  a  devise 
by  a  testatcJr,  of  all  his  goods,  chattels,  and 
estate ;  and  yet  there  are  opinions  against  the 
application  of  these  terms  to  pass  a  fee. 

In  Smith  v.  Coffin  (e)j  the  words  of  devise 

(cj  9  Ves.  juB.  107,  for  a  qualification. 
(dj  Per  BuUer,  2  Term  Rep.  66o. 
(ej  2  H.  Black.  444. 
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were,  all  my  goods,  chattels,  rights,  credits^ 
personal  and  testamentary  estate.  The  case 
turned  partly  on  the  extent  of  the  introductory 
clause,  and  the  intimate  connection  between 
the  words  in  that  clause  and  the  words  in  the 
clause  of  devise.  The  Court,  however,  and 
particularly  Mr.  Justice  Buller^  lay  considerable 
stress  on  the  rule,  that  sense  is  to  be  given  to 
every  word ;  and  that,  unless  the  word  testamen- 
tary was  applicable  to  real  estate,  no  meaning 
could  be  ascribed  to  this  phrase. 

It  is  also  to  be  added,  that,  notwithstanding 
the  testator  has,  by  different  parts  of  his  will, 
shown '  that  he  knew  the  sense  and  effect  of 
words  of  proper  limitation ;  as  in  BidotU  v. 
Pain  (f)  ;  and  has  limited  other  lands  to  the 
same  devisee,  with  express  words  of  limita- 
tion (g) ;  and  that,  notwithstanding,  he  has  by 
another  clause  given  the  identical  lands  to  the 
same  devisee  for  a  particular  estate^  as  in  Hogan 
v.  Jackson  (hj;  neither  of  these 'circumstances 
will  of  itself  be  decisive  against  the  construction 
which  would  entitle  the  devisee  to  the  fee ;  or 
even  influence  the  determination ;  unless  the 
intention  to  use  the  word  estate  in  a  sense 
short  of  its  most  general  import,  shall  ap- 
pear (i). 

But  all  the  determined  cases  admit  of  the 
qualification,  that  there  must  not  be  any  nega* 

rfj  3Atk.486. 

fg)  Smith  V.  Cqfivy  d  H.  Black.  444. 

fhj  Cowp.  299,  in/ra,  184.  (ij  6  Taunt.  410. 
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live  on  the  intent  of  passing  a  fee ;  and  there- 
fore, if  it  appear  by  the  context  of  the  will, 
that  lands  of  inheritance  are  not  the  subject  of 
the  devise,  these  lands,  and  consequently  any 
estate  therein,  will  not  be  comprised,  although 
the  testator  applies  to  the  subject  of  the  devise 
in  his  will  the  terms  real  estate  and  effects. 
The  case  of  Doe  d.  Spearing  v.  Bucknerfkjj 
aifbrds  an  authority  from  which  this  principle 
may  be  extracted^ 

In  that  case,  the  devise  was  in  these  terms  : 
"  All  the  rest,  residue,  and  remainder  of  my 
estate  and  effects^  of  any  and  what  nature  or 
kind  soccer  J  or  wheresoever,  I  give  and  bequeath 
the  same  unto  C.  Buckner  and  J.  Robinson^ 
their  executors  or  administrators^  in  trust,  that 
they  shall,  from  time  to  time,  add  the  interest 
thereof  to  the  principal^  so  as  to  accumulate 
the  same ;  as  it  is  my  will,  that  the  said  resi- 
due shall  not  be  paid  or  payable,  but  at  the 
time,  and  in  the  manner,  and  to  the  several 
persons,  as  the  said  principal  sum  of  4,000/. 
is  hereinbefore  directed  to  be  paid." 

And  Lord  Kenyan  observed,  "  It  is  our  duty 
to  give  effect  to  the  intention  of  the  testator, 
if  that  can  be  discovered  ;  but  if  we  cannot  Jind 
out  that  intent y  the  title  of  the  heir  at  law  must 
prevail ;  and  it  is  on  the  latter  ground,  that  my 
opinion  proceeds  in  this  case.    I  do  not  see  any 

C^)  6  Term  Rep.6is>  1799;  Doe  v.  Chapman^  1  H.  BI?ick,. 
S33. 
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words  in  the  will  to  disinherit  the  heir  at  law. 
One  of  the  trustees  takes  a  beneficial  interest  in 
a  former  part  of  the  will ;  and  there  is  nothing 
in  the  will  from  which  it  can  be  collected,  that 
the  testator  meant  to  confer  any  other  beneficial 
interest  on  either  of  them-  The  testator  set  out 
in  the  beginning  of  his  will  as  if  he  had  intended 
to  dispose  of  all  bis  property.  But  though 
those  general  words  would  have  shown  his  in- 
tention, if  there  had  been  subsequent  words  in 
the  will  to  carry  that  intent  into  execution,  as 
was  held  by  Lord  Talbot^  in  Ibbetson  andBecilc- 
with,  it  has  been  held,  in  a  variety  of  cases, 
that  alone  they  are  not  sufficient  to  dispose  of 
a  fee ;  and  by  adverting  to  the  residuary  clause, 
there  are  no  words  to  pass  the  estate  in  qaes< 
tion.  The  testator  only  meant,  tjiat  t)iat  should 
extend  to  his  personal  estate.  It  is  given  to 
trustees,  their  executors  and  administrators ;  tech- 
nical terms  applicable  to  personalty.  But  I 
rely  on  the  following  words  of  the  clause  :  *  To 
add  the  interest  to  the  principal^  so  as  to  accu- 
mulate the  same  CI).'  The  inter^s^  and  prin- 
ciple were  to  make  one  consolidated  su^n  of  the 
same  nature ;  but  these  are  terms  wholly  in- 
applicable to  a  real  estate-  Seeing,  therefore, 
that  there  is  nothing  in  the  residuary  clause  to 
pass  this  estate,  and  that  there  is  nothing  in 
the  will  to  make  it  necessary  for  the  trustees 

fO  See  4  Tem.  Rep.  605 ;  i  H.  Black,  aag ;  Barnef  t.  Patch, 
8  Vei.6o4. 
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to  take  it,  to  perform  any  trust  in  them,  the 
heir  at  law  stands  entrenched  in  his  right  as 
heir,  and  cannot  be  removed  from  it. 

"  TTie  addition  to  the  case,  that  the  personal 
estate  was  sufficient  to  discharge  the  several 
trusts,  is  satisfactory  to  our  minds,  though  it 
is  not  the  ground  of  our  decision.*' 


There  are  other  expressions,  which,  with  the 
like  qualifiications  and  exceptions  as  are  appli- 
cable tb  the  word  estates,  are  allowed  to 
have  the  same  extensive  operation  as  the  word 
estates  (m) . 

Thus,  J.  S.  having  a  l-emaihder  in  fee,  de- 
vised all  his  remainder ;  and  it  was  decided, 
that  the  fee  passed  ^nj. 

But  a  gift  of  "  the  rest  and  residucj'  was 
confined  to  personal  jproperty,  although  there 
was,  in  a  prior  part  of  the  will,  a  gift  of  some 
real  property  (oj . 

And  in  BaUis  v.  Gale  (jp) ,  the  testator,  by  one 
claoste  of  his  will,  devised  in  these  wprds :  ^^  t 
give  to  iiiy  son,  Charles  Gale^  the  reversion  of 
tlfe  teheteeht  my  sister  now  lives  in,  after  her 
decease ;  and  the  reversion  of  these  two  tene- 
ments, now  in  the  possession  of  Josiah  Cook  J' 
Lord  Hardmckej  in  delivering  his  opinion  on 
this  clause  of  the  will,  observed,  "  the  next 
question  is,  as  to  the  reversion,  whether  that 

Cm  J  Infra, 

(n)  Norton  v.  Ladd,  i  Lut.  762. 

(oJ  Bthb  T.  Penoyre^  11  East,  160.  (pj  2  Yes.  sen,  48. 
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passes  a  fee?  I  am  of  opinion  it  does.     He 
added : 

^*  The  interest  the  testator  had  in  it,  was  the 
reversion  in  fee  he  had  in  himself,  expectant  on 
those  leases  he  had  granted,  whether  for  life 
or  years ;''  and  his  Lordship  defined  reversion 
to  be  a  right  of  having  the  estate  back  again^ 
(which  created  an  interest,)  when  the  particular 
estate  determined.  He  observed,  that,  "  ac- 
cording to  Lfittm/chey  a  reversion  passed  the 
fee  :  that,'^  he  said,  '^  was  a  devise  of  the  whole 
remainder.  Reversion  is  descriptive  of  that 
right  of  reverter,  by  way  of  eminence,  that  was 
in  himself,  consequently  there  is  no  ground  to 
split  or  divide  it ;  for  giving  the  reversion,  gives 
the  whole  reversion,  unless  words  are  added, 
limiting  or  restraining  the  intent.''  To  these 
observations  he  subjoined  the  remark,  ^*  that 
here  also  occurs  the  other  argument,  from  his 
making  a  division  of  his  estate  among  his  chil- 
dren, that  it  was  extraordinary  he  should  give 
his  children  a  dry  reversion,  when  the  antece- 
dent estate  might  continue  longer  than  their 
lives,  which  strengthened  the  argument  (q)^ 
that  they  should  have  as  liberal  a  construction 
as  the  law  would  allow.*' 

And  again,  J  5,  seised  of  lands  in  fee,  had 
two  houses,  and  devised  that  J3,  who  was  his 
heir  at  law,  should  renounce  all  his  right  in 
Blackacre  to  C ;  and  because  the  words  were, 
^*  all  his  rights'  it  was  held  to  be  apparent 
thftt  J  S  intended  that  C  should  have  the  fee, 

CjJ  Jiaivlinson  v.  Cole,  infra^ 
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And  it  was  accordingly  held,  that  he  had  an 
estate  of  that  quantity  (r). 

And  in  Cofe  and  RawUrison  ($)y  the  testatrix 
devised  to  her  son,  all  her  rights  titlcy  and  in- 
teresty  which  she  then  had,  (with  interposed 
words,  referrible  to  other  property,)  in  the  Bell 
Tavernj  (for  this  was  the  legal  application  of 
the  words,  as  far  as  related  to  these  lands) ; 
and,  in  the  Court  of  King's  Bench,  it  was  held, 
by  three  Judges  against  Holt 9  (who  thought  the 
words,  all  her  right,  &c.  did  not  refer  to  this 
property,)  that  the  devisee  had  the  fee ;  and 
that  determination  was  confirmed  by  the  judg- 
ments of  the  Exchequer  Chamber  and  House  of 
I.^rds. 

And  in  Andrew  v.  Sauthouse  (t) ,  a  testator 
devised  in  these  words :  '^  I  give  all  my  qies- 
suages,  lands,  tenements,  and  hereditaments, 
at  Whitehillj  late  the  estate  of  Christky  and  all 
other  my  part,  share  (uj^  and  interest  in  the 
estates  of  the  said  Christie^  to  my  sister,  for  her 
life ;  and,  after  her  decease,  I  give  the  same 
to  jB.  Southouse^  chargeable  with  the  payment 
of  an  annuity  of  20  /.  to  James  Toothy  for  his 
life,  to  commence  immediately  after  my  de- 


cease/' 


Lord    Mansfield  observed,    "  Where  there 
are  no  words  of  inheritance,  only  an  estate  for 

Cr)  Hodgkinsan  v.  Star,  cited  i  Ld.  Raym.  187. 

CsJ  Ld.  RaynL  831  ;   i  Salk.  334 ;  ^[olt's  Rep.  744;  1  Br6; 
p.  Ca.  109. 

CtJ  5  Term.  Rep.  %g%.  (u)  See  mfra- 
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life  will  pa^ ;  xudess  there  be  aomething  in  the 
will  to  show,  that  the  devisor  intended  to 
give  'fi  greater  estate.  In  the  will  in  question, 
^e  tesKator  gave  all  her  messuages,  lands,  tene- 
ments, and  hereditaments  at  Wkitehilly  late  the 
estate  of  Christie j  and  all  other  her  part,  share, 
and  interest  in  the  estates  of  the  said  Christie, 
to  iwr  sister  for  her  life-  Now  I  do  not  think 
'  that  it  is  forcing  the  expression,  interesty  too 
much,  to  appl^  it  to  WMtehill,  as  well  as  to  the 
other  estates ;  tod  ihere  is  iH>  d&ubt  that  that 
word  niU  pass  a  feeJ^ 

And  Mr.  Justice  As/Mlrst  observed,  "  In  bnb 
part  of  the  devise,  the  ti^ord*,  *  kll  other  toy 
interest  in  the  estates  of  Christie^  are  used^ 
which  are  dearly  dtiffieient  to  cdrry  a  fee ;  and 
it  would  be  extraordinary,  that  some  part  df  the 
estates  should  be  given  in  fee,  and  the  rest  for 
life,  when  &I1  are  ehai'ged  With  the  same  pay- 
ment of  the  annuityj** 

And  the  other  Judges  concurred  in  opinioh. 

On  Cole  V*  Raaiinsan  fv),  it  may  be  ob^ 
served,  that  the  fee  passed  in  a  sentence 
which  might  bate  iidmitted  of  a  niore  restricted 
sense,  or  limited  application :  Although  there 
was  a  gift  of  the  Bdl  Taoem,  the  subject  of 
the  devise,  by  name,  the  word  in,  was  pro- 
bably supplied  by  construction,  to  make  the 
interest  in  the  Bell  Tavern  the  subject  of  the 
giftC^;. 

C^J  1  Bro.  FtoGaii  %  (xj  i-Salk.  9341  Si^,  153. 
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So  a  many  ajfter  giving  his  vfife  an  estate  for 
life,  in  Wj  in  express  terms^  devised  to  her  in 
tjbese  words :  ^^  I  give  my  wife  jthe  inheritimoe 
of  Wjif  the  lav  aJllow  it ;''  ^d  it  wa«  Jjeld 
that  the  fee  passed  (3/ J. 

Also,  a  man  devised  ux  this  language :  ^  I 
devise  my  messuage,  wherein  |  dwell,  to  my 
cousin  if,  and  her  assigns,  for  i^ght  years ;  and 
my  cousin  H  shall  have  aU  my  mhefitancCf  if 
the  law  will/^  And  it  was  held  by  liie  Court 
of  Common  PIiBas^  t^at  an  estate  i»  fee  passed 
to  thp  devisee  (zj. 

It  is  saifi,  a  devise  by  a  man,  of  all  his  lands 
of  inh^rit^pce,  if  as  b^ld  tP  paas  the  fee  (a). 
Sefi  qtu^e^  and  see  157* 

Also,  the  fee  passed  in  a  will  (b)j  in  which 
the  testator  appointed  f  hree  persons  ^^  as  tras'^ 
t(s^  of  inheritance  fo]r  the  execution  hereof/^ 

And  it  is  agreed,  that  a  devise  of  the  fee^ 
simple  of  lands,  i^ill  pass  that,  estate  in  the 
lands^;  upless  the  testator  afterwards  disdose^ 
as  he  fnay^  $tn  ^ntent^pQ  to  givei  a,  particular 
inter^t  (cj. 

^Iso^  a  Revise  of  the  fti-smpl^  to  one,  and, 
after  l^is  dece^wp,  to  another  generally,  passes 
the  fe^  ^  1^  peri^n  who  is  to  take  in  re^ 

Cy)  Widlake  y.  Harding,  I^ob.  a.  M,  8  Jm. 

(tj  M.  1 1  Jas.  WhUhck  y.  Harding.  Quare,  if  not  the  same 
case  as  reported  by  Hob.  ?  see  3  Ld.  Rayin.  834. 

ro>  JthiOock  ▼.  Mcrdingf  Mo.  87a.  Supposed  to  be  S.  C.  ap 
reported  by  Hob.  and  to  be  misstated;  see  9  Ld,  Raym*.  834* 

CbJ  Treiiiv.  Treni,  Dow'sRep.  l63. 

(ej  Doug.  320. 
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majiider,  by  reason  of  the  intention  of  the 
testator  appearing,  in  the  former  part  of  his 
will,  to  dispose  of  all  his  interest  (d).  For  tJie 
devise  to  the  person  to  whom  the  gift  is  for 
life,  amounts^  to  no  more  than  an  exception 
of  a  particular  interest  or  estate,  and  a  dis- 
position of  that  interest. 

In  Chycke's  case  (e)^  according  to  Dyer^  the 
son  took  an  estate  for  life,  and  the  next  devisee 
had  the  fee-simple,  subject  to  an  estate  fcfr  life, 
in  herself,  with  a  remainder  to  her  son  for  life  ; 
and,  according  tolSridg^Timi  (fj,  in  which  this 
case  is  cited,  the  first  devisee  for  life  had  the 
fee-simple,  subject  to  an  intermediate  estate  for 
life,  in  the  son.  But,  notwithstanding  the  re- 
port of  -Dj^er,  and  the  manner  in  which  this 
case  is  cited  in  Bridgman  and  Latch  (gj,  it 
seems  the  son,  the  second  devisee,  and  not  the 
mother,  the  first  devisee,  took  the  fee-simple ; 
and  when  we  consider  that  the  question  arose 
on  the  right  of  the  husband  of  the  first  devisee, 
the  widow,  to  be  tenant  by  the  curtesy,  after 
the  death  of  the  second  devisee,  who  seems  to 
have  died  in  the  life-time  of  his  mother,  and 
that  it  was  held  that  the  husband  should 
not  have  his  curtesy,  it  will  evidently  appear 
that  the  mother  did  not  take  the  inheritance. 

Again  (as  has  been  already  noticed),  a  tes- 

fd)  1  And.  51 ;  Besdl.  300 ;  see  also  lUetton  and  tedmatk  i 
•he  like  coutrucdoa  nude  on  the  word  eatatet. 
(e)  Dyer,  357. 
C/>P.86.  r^;  Latch.  44- 
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tatoT  devised  all  his  tenant-right  estate^  and  it 
was  held,  that  the  devisee  took  the  fee  (h).  A 
difference  was  taken  between  tenant-right  estate^ 
and  tenant-right  land. 

But  notwithstanding  a  gift  of  the  fee-simple 
or  inherit anccy  by  these  or  any  other  equivalent 
terms,  the  gift  may,  by  subsequent  words,  (as  in 
the  instances  of  a  devise  to  testator's  son,  William 
Stephens^  when  he  should  accomplish  the  full 
age  of  twenty-one  years,  of  the  fee-simple  and 
inheritance  of  Lower  SheUcn^  to  him  and  his 
child  or  children,  for  ever  (i) ;  and  of  a  devise 
to  her  daughter  Annef  of  her  estate  and  effects^ 
real  and  personal  who  should  hold  the  same, 
as  a  place  of  inheritance,  to  her  and  her  chil- 
dren, or  her  issue,  for  ever ;)  (kj  be  explained 
and  qualified  to  pass  an  estate  for  life,  or 
in  tail. 

And  in  Davie  v.  Stephens^  Lord  Mansfield 
observed :  ^^  If  the  testator  had  used  the 
words,  all  his  estate,  inheritance,  or  for  ever, 
and  had  stopped  there,  the  fee-simple  would 
have  passed ;  but  the  words  child  or  children 
were  to  the  full  as  restrictive  as  if  he  had  said, 
and  if  my  son  die  without  heirs  of  his  body /^ 
(For  qualifications,  see  Ch.  on  Estates«TaiI). 

Of  the  word  hereditament,  and  the  con- 
struction which  that  term  has  received,  notice 
will  be  taken  in  a  subsequent  page. 

(h)  3  Ld.  Kaym.  831. 

(ij  Davie  v.  Stephensy  Doug.  331. 

(k)  Wood  V.  Baron,  l  East,  359. 
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To  the  word  property,  the  like  construction 
may  be  affixed  as  to  the  word  estate,  when  this 
term  is  used,  either  alone,  or  in  conjunction 
with  other  expressions,  in  the  large  and  com- 
prehensive sense  of  the  word  estate. 

On  the  other  hand^  this  term  will  be  con- 
fined to  personal  estate,  when  tlie  intention  re- 
quires tlmt  restriction  (I). 

Indeed,  the  primary  signification  of  the  word 
property,  Uke  the  word  estate,  is  to  carry  real 
property,  and  the  fee  of  that  property. 

In  Doe  lessee  of  WaU  v.  Langhnds  (m)j 
the  devise  was  in  these  terms :  "  To  Rosei/ 
Doran  and  Edward  Walk  I  give  and  bequeath 
all  and  every  the  residue  of  my  prdperty, 
goods,  and  chattels,*  to  be  divided  equally  be- 
tween them,  share  and  share  alike,  after  all  my 
debts  are  paid.^'  So  that  the  word,  property, 
was  at  the  beginning  of  the  sentence.  And 
Lord  Elkiibarough  observed,  "  That  property 
is  a  term*  sufficient  to  pass  real  estate,  when 
used  in  a  la»t  will,  is  not  disputed ;  and  the 
question  is,  whether  the  generality  of  its  signi- 
fication be  rest^ainefd  by 'any  other  words  in 
the  sairte- instrument  >  or  whether,  from  the 
whold  teitturb  of  the  will,  or  from  any  parti- 
cular clauses  in  ityaii  intention  of  the  testator 
to  use  it  in  a  more  confinifed  sensfe,  can  be  made ' 
appear/'    He  added^  «  SuHSly  *  all  and  every 

(I)  Do€  «z  dem.  HdUng  v.  Yiud,  2  New  Rep,  214. 
(mj  i4Eaily370. 


AS    TO    WILLS.  15© 

my  property/  or  *  the  residue  of  my^.  property/ 
is  as  comprehend ve  as  ^  all  I  am  worth/ 

**  This  brings  it  to  the  question,  which  is  the 
material  one  in  the  case,  whether  the  words . 
immediately  following  the  word  property,  are 
descriptive  of  the  lynd. of  property  the.. teatator 
intended  to  give  ;  the  same  as  if  he  had  said, , 
*  namely/  or  ^viz.  my  goods  and  chattels/ 
which  would  have  confined  it  to  that  species  of 
property.  But  we  do  not  feel  ourselves  war- 
ranted in  so  reading  them.  The  more  obvious 
and  natural  sense  is,  that  they  are  to  ba  taken 
cumulative;  that  is,  as  property  and  goods 
and  chattels.^'  And  it  was  ruled  that  the  fee 
passed. 

In  Dae  v.  Lainchbury  (n) ,  the  testator  in- 
troduced the  gifts  by  these  terms  :  ^^  As  to  the 
little  money  and  effects   with  which   the  Al- 
mighty has  entrusted  me  /'  [he  then  gave  somet : 
real  and  some  personal  property  ;]  ^^  and  as  to 
all  the  rest,  residue,  and  remainder,  of  my  . 
money,  stock,  properly^ .  and  effects^  of  what 
nature  or  kind  soever  the  same,  may  be,  at  the . 
time  of  my  depease,  I  ^eave  aqd  bequeiath  the. 
same,  and  evej^y  part  the]?eof,.}iQto.my  nephew. 
Jaii2e9,..and  my  niece  Sorah  JLcfiM^ibwyy  for  to 
be  equally  divided  betweeo  them,  share  and 
sharp  alike/'   and.  he  appointed. .  them  execu-v. 
tors  andxesiduary  legatees.,  And  :the  will  had 
the  expressions  and  the^  context  whJK^  >  Lord 

(nj  11  East,  S90., 
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ElUnbarough  noticed  in  delivering  the  judg'« 
ment.     It  was  decided  that  the  fee  passed. 

And  Lord  EUenboraughj  in  delivering  the 
judgment  of  the  Court,  observed,  "  It  is  » 
known  maxim,  that  an  hdr  at  law  is  not  to  be 
disinherited  but  by  express  words  or  necessary 

\  implication.  Here  are  no  express  words ;  but 
the  question  is,  whether  there  be  not  a  plain 
implication  from  the  words  used,  that  the  tes- 
tator meant  to  pass  real,  as  well  as  personal, 
property  and  effects,  by  the  words  used  in  the 
residuary  clause. 

"  The  word  effects,  indeed,  in  its  natural 
sense,  more  peculiarly  imports  moveable  per- 
sonal property  ;  but  that  this  testator  did  not 
mean  to  confine  it  to  that  sense,  the  first  sen- 
tence of  his  will  shows ;  for  he  begins,  *  As  to 
the  little  money  and  effects,  &c.  I  dispose 
thereof  as  follows ;  that  is  to  say.'    And  then 

,  he  first  orders  his  chambers  in  Gray's  Inn  to 
be  sold :  that  was  not  moveable  personal  pro*^ 
perty ;  it  was,  at  least,  a  chattel  real ;  and,  if 
no  more,  still  it  would  show,  that  he  meant  to 
include  chattels  real.  But  he  proceeds,  next, 
to  devise  lands,  &c.  freehold  and  copyhold ; 
and  that  clearly  shows,  that,  in  his  understand- 
ing of  the  word  eflfects,  it  was  sufficiently  large 
to  carry  his  real  estate^  He  afterwards  directs 
money  to  be  laid  out  in  the  purchase  of  land^ 
to  be  added  to  his,  ^  other  adjoining  pro^ 
perty/  That  gives  us  a  standard  of  his  mean* 
ing  of  the  word  property  ;  and  shows,  that  he 
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tbf  all  the  testator's  interest,  no  well-founded 
reason  could  be  opposed  against  its  efficacy  to 
carry  the  fee. 

One  of  two  tenants  in  common  gave  to  the 
other  tenant  in  common,  by  will,  his  half  part. 

It  was  doubted,  whether  the  fee  passed  by 
this  phrase  fa). 

In  Andrews  v-  Soufhome^  the  words  of  gift 
were,  part,  share,  and  interest ;  aad  the  fee 
passed  :  but  the  word  interest  might  have  been 
the  efficient  word. 

And,  where  a  man  devised  Blackacre  to  his 
ddest  son  and  his  heirs,  for  his  part  or  portion,  and 
Whiteacre  to  his  youngest  son,  for  his  part,  omit- 
ting heirs,  it  was  agreed,  he  shall  have  it  in  the 
fiame  manner  as  the  other  hath  Blackacre  (bj. 

But,  in  a  devise  of  a  ^hare/^c^,  or  by  way  of 
substitution,  and  not  of  similitude,  of  totam 
illam  partem  to  the  survivor,  an  estate  for  life 
only  passed  (d). 

It  is  said,  the  word  quit-rent  may  pass  the 
fee,  under  a  context  (ej. 

In  one  case  f^];/  itwas  decided,  that  the  word  Ac- 
reditaments  was  a  collective  term,  and  would  pass 
the  fee  in  the  property  which  was  given  by  this 
term.    But  in  Denn  ex  dem.  Moor  v.  MellorfgJ 

(a)  Bebb  v.  Penoyre,  ii  Bast,  160. 

(h)  4  Bulstr.  127  ;  3  Ves.  jun.  708.  (c)  Sken.  339. 

f  (d)  Petiyoood  r.  Cooky  Cro.  Eliz.  53 ;.  Woodtoard  t.  Glau^ 
brooh^  3  Veni.  388  ;  Willes,  143,  dubit. 
'  (e)  Cuthbai  v.  Lempriere,  3  M.  &  S.  158.   Sed  quare. 

(f)  Doe  ex  dcm.  Palmer  v.  Richards^  3  Term  Rep.  356. 

CgJ  3  Anst.  781 ;  5  Term.  Rep.  558. 
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it  was  decided  by  the  House  of  Lords,  that  such 
SL  devise  would  not  pass  the  inheritance. 

Also,  in  Doe  ex  dem.  Snell  v.  Allen  (g),  the 
word  hereditaments  was  not  descriptive  of  the 
interest,  although  it  was  preceded  by  introduce 
tory  words  (h)y  sufficiently  ample  to  favor  that 
construction,  if  the  word  would  bear  it. 

It  has  sometimes  been  urged,  that  words 
which  implied  a  freedom  from  restriction  of 
estate,  trusts,  &c.  would  prove  an  intention  to 
pass  the  fee.. 

In  Laveacres  v.  Blight  (i)j  the  Court  of 
King's  Bench  ascribed  to  the  words,  "  freely 
to  be  possessed  and  enjoyed  alike,''  the  weight, 
that  the  free  enjoyment  must  mean,  free  from 
all  limitations ;  that  is,  the  absolute  property 
of  the  estate :  but  in  Goodright  d.  I>rtxs>ry  v. 
Barron  (j)^  the  devise  was  to  -4,  "  whom  I 
make  my  executrix  of  my  lands,  &c.  by  her 
freely  to  be  possessed  and  enjoyed;"  and  the  de- 
cision, notwithstanding  an  introductory  clause, 
was  against  the  right  of  the  devisee  to  the  fee, 
although  the  will  extended  to  freehold  lands. 

But  a  devise  of  all  to  my  mother,  will  not 
pass  the  fee  (kj. 

Nor  will  a  clause  of  ^'  all  the  overplus  of  my 
estate  to  be  at  my  wife's  disposal,  and  I  make 
her  my  executrix,"  extend  beyond  personalty, 
unless  the  intent  be  apparent  (l)» 

(g)  8  Term.  Rep.  497.  (h)  Infra, 

(i)  Cowp.  353.  (j)  11  East,  220, 

(k)  Botomany.MUbanky  i  Lev.  130 ;  1*2  Mod.  594. 
(I)  Shaw  V.  BuU,  12  Mod  593. 
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Nor  will  a  clause,  by  which  the  testator 
makes  his  wife  executrix  of  his  goods  and 
lands  (m) . 

So,  under  a  gift  in  these  terms  :  ^*  I  order 
the  lease  of  my  house,  &c.  to  be  sold,  and 
all  the  rest  and  residue  to  be  divided :"  per- 
gonal estate  only,  and  not  real  estate,  became 
subject  to  the  dispositions  pf  the  will  (nj . 

There  are  some  cases  connected  with  this  sub- 
ject, which  should  be  noticed  rather  for  illus-* 
tration  than  as  falling  in  strict  propriety  under 
this  division.  They  are  of  the  same  class 
with  Wilkinson  v.  Merry land^  and  Timewell  v» 
Perkins.  They  prove  that  the  word  lands^  ia 
the  middle  or  at  the  end  of  a  sentence,  enume- 
rating personal  property,  will  be  confined  to 
leasehold  lands^  or  lands  held  for  a  chattel 
interest. 

In  Piggot  v^  Penrice  (o)^  the  words  were, 
^*  goods,  lands,  and  chattels/^ 

In  Markant  v.  Ttmden  (p)^  the  words  were^ 
**  all  the  rest  and  residue  of  my  estate,  chattels 
real  and  personal.'^  And  the  Court  must  hare 
read  the  word  estatey  as  connected  with  chattels, 
in  the  sense  of  goods ;  and  the  words  real  and 
personal,  as  adjuncts  to  the  word  chattels,  so 
as  to  import  real  and  personal  chattels,  and  thus 
exclude  the  word  estate  from  the  influence  of 
the  word  real. 

fm)  Noy,  48.  fnj  Bebb  y.Penoyre^  11  East,  160. 

foj  Prec.  in  Ch.  471 ;  Gilb.  Rep.  137. 
CpJ  1  Eq.  Abr.  211. 
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In  SJtaw  V.  Btdl(g),  the  words  *  overplus  of 
my  estate,'  i^ere,  from  the  context,  confined  to 
personalty. 

In  pursuing  the  second  division  of  this  class 
of  cases,  notice  will  be  taken  oi  other  words, 
which,  with  the  assistance  of  an  introductory 
clause,  or  on  the  context  of  the  will,  have 
been  held  sufficient  to  pass  the  inheritance. 

The  cases  of  the  second  class  are  now  to  be 
stated:  they  are  those  with  an  introductory 
clause. 

In  Beachcroft  v.  Beachcrqft(r)t  which  is  a 
case  intimately  connected  with  Uie  authorities 
referrible  to  this  class,  Nathaniel  Beachcroft^ 
by  his  will,  devised  in  these  words :  "  I  do,  by 
this  toy  will,  dispose  of  such  worldly  estate  as 
it  hath  {leased  God  to  bestow  upon  me. 
First,  I  will,  that  all  my  debts  be  paid  and  dis- 
charged ;  and  out  of  the  remainder  of  my 
estate,  I  give  and  bequeath  unto  my  wi&,  300/. 
My  will  and  mind  is,  that  my  wife  have  one 
moiety  of  what  is  left  after  my  debts  paid* 
Item,  I  give  to  my  dear  brother,  Sir  Robert 
Beachcrofty  a  close,  lying  in  the  parish  of  Saint 
Peter^  in  Derby ;  and  for  the  remaining  part 
of  my  estate,  as  well  real  as  personal,  I  give  and 
bequeath  unto  my  brother  Joseph  Beachcroft, 
whom  I  make  executor." 

The  question  was,  whether  a  moiety  of  the 
reaj  estate,  after  debts  paid,  passed  to  the  wife, 


(fj  j«  Mod.  597. 


(rj  a  Vera.  6^. 
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ot*  ohly  a  moiety  of  the  personal  estate :  and  by 
the  Lord  Chancellor,  "  My  worldly  estate  com-* 
prizes  as  well  real  as  personal.  His  worldly 
estate  comprized  all  he  had  in  the  world.  With«. 
out  doubt,  these  words  subjected  his  real  estate 
to  the  payment  of  his  debts,  and  consequently 
a  devise  of  a  moiett  of  what  is  .left,  after 
debts  paid,  must  comprize  all  that  was  liable  t<> 
the  debts ;"  and  he  decreed  a  moiety  of  the 
surplus  of  the  real  and  personal  estate  to  the 
wife. 

And  in  Grayson  v.  Atkinson  (s)^  the  testator 
introduced   the  devises  in  his  will  with  these 
words :  ^  As  to  all  my  temporal  estate  wherewith 
it  hath  pleased  God  to  bless  me,  I  give  and 
devise  the  same  as  follows :''    And  he  devised 
in  these  words  :  ^^  As  to  all  the  rest  of  my  goods 
and  chattels,  reed  and  personal,  moveable  and 
immoveable,  as  houses,  gardens,  tenements,  my 
share  in  the  Copperas  works,  &c.  I  give  to  the 
said  ^/^    And  Lord  Hardmcke  decreed,  that 
by  these  words,  A  was  entitled  to  the  fee  of  the 
lands ;  observing  at  the  same  time,  with  refer- 
ence to  the  explanation  from  the  viz,  that  if 
the  testator  had  not  so  explained  himself,  he 
did  not  think  that  the  words  goods  and  chat- 
tels, real  and  personal,  moveable  and  immove- 
able, would  have  carried  the  lands  by  the  law 
of  England,  though  they  might  have  done  so 
by  the  civil  law. 

(sj  X  WQf,  333;  idso  Beadey  ▼.  WoodhauHt  4  Tona  Rep.  89. 
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In  Ibbetsan  v.  BeckwitK  (t)j  Thomas  BecJc-^ 
mth^  "  as  touching  his  worldly  estate ^'^  devised 
his  estate  at  Helmhousey  in  Hither  Dahy  leasing 
at  CreWy  unto  Mary  Beckwithj  his  loving  sister, 
without  any  words  of  hmitation,  and  it  was 
agreed,  by  Lord  Chancellor  Talbot^  that  the 
fee  passed.  In  this  case,  indeed,  the  words  in 
the  clause  of  devise  were  of  themselves  suffi- 
cient in  the  opinion  of  the  Chancellor  to  cover 
a  title  to  the  fee.  This  case  is  therefore  intro- 
duced rather  to  show  in  what  sense  the  intro- 
ductory clause  was  understood,  than  to  propose 
that  this  clause  governed  the  decision.  It 
was  observed,  in  the  argument  of  the  counsel 
who  debated  the  case,  and  argued  against  the 
extent  of  the  will  to  pass  the  fee,  that  the  words 
worldly  estate  were  used  by  the  testator  only  to 
show,  that  what  he  was  doing  was  animo  tes-- 
tandi ;  but  not  intended  to  reach  the  whole  df 
his  estate. 

On  this  objection  the  Chancellor,  in  pro- 
nouncing his  decree,  observed,  that  he  was  of 
opinion,  that  these  words  proved  the  testator  ta 
have  had  his  whole  estate  in  view  at  that  time. 

In  Tanner  v.  Morse  (uj^  Thomas  Carter  de- 
vised in  the  following  words,  as  far  as  they  are 
material  to  the  point  under  consideration : 
"  As  to  all  my  temporal  estate^  I  bequeath  to 
my  nephew  r«7in€r/'  (who  was  his  heir  at  law,) 
^^  the  sum  of  50  /. ;  and  all  the  rest  and  residue 

(t)  Cas.  temp.  Talb.  157.  (%0  Supra, 
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of  my  estate^  goods  and  chattels  whatsoever, 
I  give  and  bequeath  to  my  beloved  wife  Mary 
Carter^  whom  I  make  my  full  and  whole  ex- 
ecutrix/' And  it  was  decreed,  that  an  estate 
in  fee-simple  passed  by  the  words  of  this  wilL 
Indeed,  the  fee  might  have  passed  without  the 
introductory  clause. 

But  in  Markant  v.  Twisdenfvjj  a  man  having 
previously  settled  all  his  estate  of  inheritance 
upon  his  wife,  made  his  will,  and  thereby 
gave  several  pecuniary  legacies  to  several  per- 
sons, and  then  added,  "all  the  rest  and  residue  of 
my  estate^  chattels  real  and  pergonal,  I  give  and 
devise  to  my  wife,  whom  I  make  sole  executrix ;' 
and  it  was  held,  that  the  fee  of  the  lands  did 
not  pass  to  the  wife,  because  the  precedent  and 
subsequent  words  explained  the  intent  to  carry 
only  the  personal  estate.  This  conclusion  was 
formed  from  the  circumstance,  that  legacies 
only  were  given  by  the  first  part  of  the  will ;  and 
that  the  words  rest  and  residue  were  relative  to^ 
and  must  be  intended  of,  an  estate  of  the  same 
nature  with  that  he  had  before  devised,  which 
was  only  personal ;  for  having  before  given  no 
real  estate,  there  could  be  no  rest  or  residue  of 
that  property  of  which  he  had  not  given  any  part. 
And  the  Lord  Keeper  added,  "  Then  the  words, 
chattels  real  and  personal,  explain  the  word  es- 
tate, and  show  what  sort  of  estate  he  meant,  and 
made  the  devise  as  if  he  had  said,  ^  all  the  rest 
of  my  estate,  whether  chattels  real  or  personaV 

(vj  1  Eq.Cas.  Abr.sii;  GUb.  Eq.  €88.30. 
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and  so  confined  and  restrained  the  sense  of  the? 
word  estate/'  This  reasoning  is  questiofiable  at 
this  day. 

Also,  in  the  case  of  Tuffnell  and  Page,  al- 
ready cited,  there  was  an  introductory  clause  ; 
but  it  seems  to  have  been  clear,  that  the  words 
of  the  devise,  singly  and  apart  from  that  clause^ 
were  understood  to  be  sufficient  to  carry  the  fee. 

In  Hogan  v.  Jackson  (w)^  the  Rev.  George 
Jackson  being  seised  of  some  towns  and  lands 
in  Coolishall  and  Gldnbeggj  in  fee,,  and  of  lands 
in  Ballydiiffultra  and  Ballt/gally^  for  lives,  re- 
newable for  ever,  without  impeachment  of  waste^. 
and  other  lands  under  leases  for  three  lives^ 
with  reversionary  terms  for  twenty-one  years 
from  the  death  of  the  surviving  life ;  and  being 
also  possessed  of  personal  assets  to  the  amount 
of  1,300/.  only,  made  a  disposition,  by  will^ 
of  his  effects,  in  these  words :  "  And  as  to  my 
worldly  substance^  I  give  and  bequeath  to  my 
dearly  beloved  mother  Mary  Jackson^  my  house 
and  lands  of  Glanbegg^  and  all  their  appur* 
tenances,  for  and  during  the  term  of  her  natural, 
life,  clear  and  free  of  any  deduction  or  charge 
whatsoever^  and  also  the  lands  of  Ballygally^ 
subject  to  the  rent  only  payable  thereout,  for 
the  term  of  her  natural  life,  with  liberty  of 
committing  waste  thereon/'  He  then  gave  to 
Ellen  Cockerariy  the  sum  of  30/.  to  be  paid  her 
yearly  during  her  life,  for  the  support  of  her- 
self  and   her    son   George  Jackson;    to    her 

(vfj  Cowp.  306. 
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daughter  Ellen^  and  her  son  Johfi  Jackson^  re- 
spectively, the  yearly  sum  of  20/.  till  the  age 
of  twent v-one ;  and  then  the  sum  of  400  / ;  all 
which  bequests  were  to  be  raised  and  levied 
out  of  his  lands  of  Glanbegg  and  Coolishcdly 
Ballygally  and  Ballydt^ultra.  He  also  gave  his 
cousin  Henry  Wallis^the  sum  of  1,000/.  sterling, 
to  be  paid  him  as  soon  as  conveniently  might 
be  after  his  decease ;  to  his  uncle,  Edward 
Jackson  J  the  yearly  sum  of  30/.  during  his  life  ; 
he  also  gave  unto  his  uncle  John  fValliSj  100/. ; 
and  unto  William  Kena^  and  Jane  his  wife,  the 
sum  of  200/.  sterling ;  and  then  devised  as 
follows :  "  I  also  give  and  bequeath  unto  my 
dearly  beloved  mother,  Mary  Jackson^  all  the 
remainder  and  residue  of  the  effects^  both  real 
and  personal,  which  I  shall  die  possessed  of ;'' 
and  concluded  with  the  appointment  of  ex- 
ecutors. 

This  case  came  before  the  Court  of  King's 
Bench  in  England^  on  error,  on  a  judgment 
on  ejectment  in  the  Court  of  King's  Bench  in 
Ireland ;  and,  by  Lord  Jian^e/t/,  ^^  There  is  but 
one  point  upon  which  the  whole  case  turns, 
which  is,  to  fix  the  meaning  of  the  word  effects^ 
in  the  English  language.  It  is  nugatory  to  cite 
cases,  unless  you  fix  the  meaning  of  the  term 
to  which  these  cases  are  to  be  applied.  If  the 
word  effects  is  equivalent  to  the  words  worldly 
substance,  used  by  the  testator  in  the  beginning 
of  his  will,  or  if  it  is  synonimous  to  property ^ 
there  is  an  end  of  the  question ;  because  all  the 
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cases  prove  that  the  sweeping  clause  passes  a 
fee ;  on  the  contrary,  if  it  can  be  shown  that 
effects  mean  chattels,  or  personalty  only,  then 
the  residuary  clause  can  include  them  only.  I 
take  effects  to  be  synonimous  to  worldly  sub- 
stance^  which  means  whatever  can  be  turned  to 
value ;  and  therefore  real  and  personal  effects 
mean  all  a  man's  property.'' 

His  Lordship  enumerated  the  different  spe- 
cies of  the  testator's  property ;  and  stated  the 
different  bequests  of  the  testator's  will,  and  he 
observed,  they  were  material  to  be  attended  to 
in  the  construction  of  it :  he  stated  the  ques- 
tion to  be,  whether  any  real  property  at  all 
passed  to  Man/  Jackson^  the  mother  of  the 
testator ;  and  if  any  did,  whether  any  thing 
passed,  except  the  covenant  for  the  term  of 
twenty-one  years,  in  the  house  called  Groghe- 
ganSy  and  burgage  lands  belonging  thereto, 
being  a  title  to  a  chattel  real ;  and  if  the  rest 
of  the  real  property  of  the  testator,  or  a  re- 
mainder therein  passed,  whether  it  could  pass  for 
a  longer  time  than  during  the  life  of  Mrs.  Jack- 
san^  because  there  are  no  words  of  limitation : 
he  observed,  "  the  law  ofEnglandj  in  the  con- 
veyance of  real  estates,  requires  words  of  limi- 
tation in  the  donation  or  grant  to  the  creation 
of  a  fee ;  and  that  without  the  word  heirs, 
general  or  special,  no  man  can  create  a  fee  at 
common  law  by  conveyance ;  that  therefore, 
when  wills  were  introduced,  and  devises  of  real 
property  began  to  prevail,  being  considered  as 
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a. species  of  conveyance,  they  were  to  be  go- 
verned by  the  same  rule ;  therefore,  by  analogy 
to  that  rule  in  the  construction  of  devises,  if 
there  be  no  words  of  limitation  added,  nor 
words  of  perpetuity  annexed,  which  have  been 
held  tantamount,  so  as  to  denote  the  intention 
of  the  testator  to  convey  the  inheritance  to  the 
devisee,  he  can  only  take  an  estate  for  life.  For 
instance,  if  a  testator,  by  his  will,  says,  I  give 
my  lands,  or  such  and  such  estates,  to  ^  ;  if 
no  words  of  limitation  are  added,  A  has  only 
an  estate  for  life.  Generally  speaking,  no  com- 
mon person  has  the  smallest  idea  of  any  differ- 
ence between  giving  a  person  a  horse  and  a 
quantity  of  land ;  common  sense  alone  would 
never  teach  a  man  the  difference ;  but  the  dis- 
tinction which  is  now  clearly  established,  is 
this ;  if  the  words  of  the  testator  denote  only 
a  description  of  the  specific  estate  or  lands 
devised,  in  that  case,  if  no  words  of  limitation 
are  added,  A  has  only  an  estate  for  life ;  and 
if  the  words  denote  the  quarUum  of  interest  or 
property  that  the  testator  has  in  the  lands  de- 
vised, there  the  whole  extent  of  such  his  interest 
passes  by  the  ^ft  to  the  devisee.  The  question 
is,  therefore,  always  a  question  of  construction 
upon  the  words  and  terms  used  by  the  testator. 
It  is  now  clearly  settled,  that  the  words,  ^^  all 
his  estate,'^  will  pass  every  thing  a  man  has ; 
but  if  the  word  aU  is  coupled  with  the  word 
personal^  or  a  heal  descriptioHy  here  the  gift 


188  AS    TO    WILLS. 

will  pass  only  personalty,  or  the  specific  estate 
particularly  described. 

All  these  principles  being  clearly  settled^ 
and  certain,  the  question,  in  this  case,  must  be 
a  question  of  construction  upon  the  will  itself. 
Now,  in  this  will,  there  are  several  things  which 
it  is  material  to  observe ;  and  first,  the  intro- 
duction is  very  material. 

Introductory  zmrds  cannot  vary  the  construe'^ 
tian  of  a  devise^  so  as  to  enlarge  the  estate  of  a 
deviseej  unless  there  are  words  in  the  devise  itself r 
student  to  carry  the  degree  of  interest  con- 
tended  for  (x) ;  but  wherever  they  assist  to 
show  the  intention  of  the  testator,  the  Courts 
have  laid  hold  of  them,  as  they  do  of  every 
other  circumstance  in  a  will,  which  may  help 
to  guide  their  judgment  to  the  right  and  true 
construction  of  it.  The  introductory  word» 
used  by  the  testator  in  the  present  case,  are  not 
strict  legal  terms,  but  they  are  the  words  of  a 
plain  man  of  sound  learning.  He  says,  ^^  As  ta 
all  my  zDorldly  substance^  I  gioe^  &c.  What  is- 
substance  ?  It  is  every  property  a  man  hasv 
So  in  the  statute  4th  and  5th  Philip  and  Mary^ 
c.  8,  for  the  punishment  of  such  as  shall  take 
away  maidens  that  be  inheritors ;  the  word 
substance  is  made  use  of,  and  means  worldly 
worth.  Thus  the  testator  sets  out;  he  then 
proceeds  to  dispose  of  his  property,  and  in  the 
course  of  his  will  provides  for  every  body ;  for 

(s)  See  also  6  T.  Rep.  612 ;  5  T.  Rep.  gfiy. 
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Ills  mother,  his  uncle,  his  mistress,  his  natural 
children,  his  cousins,  and  makes  a  particular 
provision,  for  his  heir  at  law,  which  provision  is 
to  continue  during  his  life.  To  be  sure,  that 
circumstance  alone  would  not  exclude  the  heir 
from  taking  any  thing  not  disposed  of  (y)  ;  but 
it  furnishes  an  argument  in  favor  of  the  con- 
struction contended  for  by  the  representatives 
of  the  mother,  namely,  that  he  intended  the 
remainder  of  every  thing  to  go  to  her  by  the 
subsequent  residuary  devise,  and  that  he  did 
4iot  mean  to  die  intestate  as  to  any  part  of  his 
property.  He  adds  the  sweeping  clause  after 
all  the  provisions  before  mentioned,  at  the  same 
time  not  meaning  to  make  his  mother  exe- 
cutrix. What  purpose  was  it  then  to  answer? 
I  confess,  then,  I  can  see  none,  unless  it  was 
to  dispose  of  all  his  worldly  substance,  agree- 
able to  his  declaration  in  the  introductory  part 
of  his  will.  The  words  are,  "  I  also  give  to  my 
mother  all  the  remainder  and  residue  of  all  the 
effects^  both  real  and  personal^  which  I  shall 
die  possessed  of.  Now,  is  tiie  true  construction 
of  these  words  to  be  confboied  to  a  gift  of  per- 
sonalty only  ?  Most  clearly  not ;  because  the 
testator  has  expressly  added  the  word  real  to 
the  word  effects.  Do  the  words  real  effects,  in 
law,  mean  real  chattels  only  ?  No  author  has 
been  produced  to  show  they  do ;  and  in  point 
of  fact,  there  was   but   one  lease  belonging 

£,  (}/)  Hapkim  v.  Hopkins,  C9M.  tepp.  Talb.  44* 
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to  the  testator  in  this  case,  which  could  come 
under  this  description ;  consequently,  if  the 
construction  contended  for  by  the  defendant 
were  the  true  one,  only  that  leaiie  would  pass, 
which  would  be  to  narrow  the  construction  of 
the  word  real  very  much  indeed.  The  natural 
and  true  meaning  of  real  effects,  in  common 
language  and  speech,  is  real  property ;  and  real 
and  personal  effects  are  synonimous.  to  sub- 
stance, which  includes  every  thing  that  can  be 
turned  into  money.  In  several  clauses  of  the 
Bankrupt  Laws,  which  make  it  felony  in  a 
bankrupt  to  conceal,  remove,  or  embezzle  any 
part  of  his  goods,  wares,  merchandizes,  monies, 
or  effects,  the  word  effects  is  made  use  of  in 
this  sense.  If  that  be  the  true  construction, 
there  can  be  no  doubt,  but  that  the  words  re- 
mainder of  real  effects  include  the  reversion  of 
every  thing  not  disposed  of;  in  which  case,  no 
words  of  limitation  are  necessary.  But  an  ob- 
jection has  been  made,  from  the  testator^s  giving 
his  mother  a  specific  estate  for  life ;  and  making 
that  estate  not  liable  to  be  impeached  for  waste, 
which,  it  has  been  strongly  contended,  is  totally 
repugnant,  and  inconsistent  with  an  intention 
to  give  her  the  absolute  property  in  the  subse- 
quent part  of  the  same  will ;  as  to  that,  thedre 
might  be  reasons  for  his  doing  so,  especially 
as  he  had,  in  respeet  of  that  specific  estate,  given 
her  a  preference  to  all  his  general  creditors 
and  legatees,  by  devising  it  free  of  all  incum- 
brances.    But  I  do  not  think  the  objection  of 
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itself  sufficiently  strong  to  control  the  manifest 
operation  of  the  subsequent  words  used  by  the 
testator  in  the  introductory  devise.  It  would 
be  going  a  great  way  indeed  to  lay  it  down  as 
a  general  rule,  that  where  a  particular  estate 
is  given  to  a  person  in  one  part  of  a  will,  and 
a  testator  afterwards  devises  to  him,  in  more 
general  words,  that  he  shall  not  reap  any  be- 
nefit of  such  residuary  devise.  Indeed,  as  to 
this  objection,  the  case  of  Ridout  v.  Pain  (z)^ 
is  exactly  in  point  (a).  There  the  testator,  in 
the  first  instance  gave  his  wife  only  an  estate 
for  life,  in  part  of  his  real  estate,  and  afterwards 
bequeathed  her  the  residue,  &c. 

The  objection  of  inconsistency,  now  so 
strongly  relied  on,  was  there  made  ;  but  Lord 
Hardwicke  overruled  it,  and  held,  that-  the 
residuary  clause  carried  the  inheritance  not- 
withstanding. That  case  is  also  very  near  in 
point,  as  to  the  other  objections  made  to-day; 
for  the  only  difference  between  the  sweeping 
clause,  in  that  case  and  in  this,  is,  that  the 
word  estate  is  used  instead  of  effects.  Here  the 
words  are  all  the  remainder  and  residue  of  his 
€ffects,  both  real  and  personal,  which  includes 
all  the  testator's  property.  All  the  terms  he 
makes  use  of,  except  the  word  effects,  are 
technical  terms ;  for  remainder  is  applicable  to 
real  estate,  and  residue  to  personal  estate. 
Therefore,  the  same  rule  of  determination  that 

/x)  3  AtL  ^96.  (a)  See  also  Hob*  i« 
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xras  held  in  the  case  of  Ridaut  v.  Pairij  ought 
to  hold  in  this  case.  Upon  the  whole  of  the 
will,  taken  together,  I  am  clearly  of  opinion, 
that  the  testator  meant  his  mother  should  take 
the  whole  of  his  property,  under  the  residuary 
deoisey  and  that  the  words  he  has  made  use  of 
are  sufficient  to  effectuate  that  intention ;  con- 
sequently, that  she  took  a  fee  in  the  fee-simple 
estates,  and  the  whole  of  the  testator's  interest 
in  the  rest  of  his  real  property,  subject  to  the 
charge  thereon.  And  by  Astorij  J.  the  words 
real  effects  may  relate  to  real  estate,  and  there 
are  many  acts  both  in  the  English  and  Irish 
statutes,  in  which  they  can  relate  to  nothing  else : 
so  the  word  substance  is  applicable  to  real 
estate,  in  the  statute  4th  &  5th  Philip  and 
Mary  J  c.  8.  I  think  the  intention  of  the  tes- 
tator, in  this  case,  very  clear. 

And  the  case  received  a  determination,  first, 
in  the  Court  of  King's  Bench,  and  afterwards 
in  the  House  ofLords,  according  to  the  opinions 
of  Lord  Mansfield  and  Mr.  Justice  Aston. 

From  this  case,  and  all  the  other  authorities, 
it  is  to  be  concluded,  that  the  introductory 
clause  alone  will  not  pass  the  fee  (b).  It  may 
explain  the  intention  of  the  testator.  In  this 
view,  it  is  a  key  to  his  meanihg.  Unless  the 
words  of  the  introductory  clause  are  connected 
with  the  words  of  devise,  or  have  some  reference 
to  them,  they  cannot  have  any  effect ;  nor  will 

(bj  FrogMortan  y.  Hdl^fday,  J.  Black.  Rep.  535 ;  Uogun  ▼» 
J0€ksonf  Cowp.306;  supraf  150. 
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knea.nt  by  it,  real  estate.  Then  follows,  the 
residuary  clause,  by  which  he  disposes  of  the 
rest  of  his  *  money,  stock,  property,  and 
effects,  of  what  kind  or  nature  soever,'  &c. 
Then,  having  before  shown  his  meaning  of  the 
word  effects,  and  of  the  word  property,  as 
comprehending  real  estate,  are  we  to  look  for 
a  different  use  of  the  word,  by  other  persons, 
on  other  occasions,  when  we  have  an  index  of 
his  own  mind  to  resort  to,  in  the  very  instru'^ 
ment  before  us,  where  he  has  told  us,  that  by 
those  words,  he  meant  real  estate  ?  I  know  of  no 
word^  in  general  tise^  so  inflexibly  importing  one 
meaning  only^  as  to  he  incapable  of  bending  to 
the  manifest  sense  of  the  party  using  it  diffe^ 
rently.  In  a  late  case  (oj  before  us,  we  held, 
that  the  words,  '  personal  estate,'  carried  real 
estate;  such  being  the  clear  meaning  of  the 
testator,  as  collected  from  the  rest  of  the  will. 
In  Hogan  v.  Jackson^  the  word  effects,  joined 
with  the  other  words  importing  the  realty, 
would  carry  it ;  and  in  Camfield  v.  Gilbert,  we 
restrained  it  to  personalty,  because  it  appeared, 
by  the  context ,  that  personalty  only  was  in- 
tended. But  here  it  evidently  was  meant  in  the 
larger  sense,  and  therefore  we  must  give  it  that 
meaning,  without  doing  any  violence  to  any 
.  different  construction  put  upon  the  same  word 
in  any  other  case.'' 

In  one  case,  Nicholls  v.  Butcher  (p)j  the 

Co)  Doe  d.  Tqfield  r.  Tojidd^  \  i  East,  246. 
(p)  18  Ves.  193, 
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words  of  gift  were,  simply,  "  I  do  give  and 
bequeath  all  my  real  and  personal  property  to 
my  wife,  Molly  Butcher." 

And  Sir  W.  Grants  M.  R.,  decided,  that  the 
fee  of  copyhold  lands  passed ;  observing,  **  I 
think  the  testator  must  be  considered  bo  have 
intended  to  pass  his  whole  interest ;  as  I  do  not 
j^e  how  a  man  can  be  said  to  give  all  his 
property,  unless  all  his  interest  in  it  passes.  It 
seems,  in  many  of  the  cases,  that  the  Judges 
have  explained  the  meaning  of  the  word  estate, 
by  saying,  that  it  imports  the  absolute  pro** 
perty/' 

So  the  devisee  took  the  fee  by  force  of  the 
word  property,  in  a  case  in  which  the  gift  was 
by  the  words,  "  After  all  my  just  debts  and 
funeral  expenses  paid,  I  leave  all  the  re- 
mainder in  the  above  stocks,  with  my  freehold 
property,  to  my  sister  Margaret  Stoker ;  and 
all  other  monies  due  to  me  (q/\  And  it 
was  decided,  that  the  whole  fee  passed  to  the 
devisee. 

In  Doe  ex  dem.  Davie  v.  Roper  (r),  the 
devise  was  by  the  testator  to  his  wife,  of  all  his 
property,  both  real  and  personal,  for  ever  ;  and 
the  devise  carried  the  real  estate,  and  the  fee 
thereof. 

And  an  intent  to  use  these  words  in  a  more 
restricted  sense  was  not  inferred  from  a  sttbse« 

* 

Cq)  Doe  devL.  Shell  y.  Paltisofh  iGEast,  221, 
(rj  11  East,  518. 


AS    TO    WILLS.  163 

quent  clause,  bjr  which  he  gave  ^n  additional 
annuity  after  her  decease. 

In  Koe  ex  dem.  Helling  v.  Yetid(s)^  the 
testator  was  seised  in  his  demesne  as  of  fee  of 
and  in  certain  estates  in  Yorkshirt,  mentioned 
in  the  declaration,  and  possessed  of  considerable 
personal  property,  consisting  of  goods,  stock 
upon  his  farm,  bills  of  exchange,  bonds,,  book 
debts,  and  securities  in  the  Witham  Drainage 
in  Lincolnshire^  and  funded  property ;  and  he 
willed,  that  all  his  debts  and  funeral  charges 
should  be  paid  by  his  executrixes  and  execu- 
tor named  in  his  will :  he  then  gave  several 
legacies  aiid  an  annuity,  and  added,  ^^  Itemy  I 
give  to  the  five  grand-children  of  my  *  late 
Uncle,  Mark  ForeSy  four  daughters  and  one 
son,  namely,  Sarah  Hale^  No.  1,  Paradise" 
plaee^  Stockwell,  Surry  ;  her  sister,  the  wife  of 
— —  Yeudy  gentleman ;  their,  sister,  the  wife 
of  Mr.  Smfty  of  Brunszmck^street^  Liverpool ; 
dieir  other  sister,  Catharine  Helling^  spinster ; 
and  their  brother,  Edward  Helling^  of  No.  1 1, 
Featherstone^buildingSy  Holbom ;  all  five  of 
whom  I  constitute  and  appoint  my  exeoutrixes 
and  executor,  and  to  whom  I  give  all  the 
remainder  of  my  property  whatever  and  where- 
soever, to  be  divided  equally  amongst  them, 
share  atnd  share  alike,  after  rneir  paying  and 
discharging  the  before-mentioned  annuities, 
legacies,  debts,  and  demands,  or  any  I  may 

(sj  2  New  Rep.  214. 
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hereafter  make,  by  codicil  to  this  my  will ;  all 
my  goods,  stock,  bills,  bonds,  book  debts,  and 
securities  in  the  Witham  Drainage  in  Lincoln- 
shire^ and  funded  property/' 

And  Sir  James  Mansfield^  in  delivering  the 
judgment  of  the  Court,  observed,  "  In  cases 
between  the  heir  and  devisee,  the  question  is 
not,  whether  the  heir  can  prove  that  the  tes- 
tator did  not  intend  to  pass  real  property  ?  but, 
whether  the  devisee  can  prove  that  he  did  ?  The 
proof  lies  on  the  devisee.  The  common  ex- 
pression, that  an  heir  shall  never  be  disinherited, 
except  by  express  words,  or  such  as  have  a 
necessary  implication,  is  incorrect,  And  is  well 
expressed  by  Lord  Chief  Justice  Wilksy  in  the 
case  of  Mom  d.  of  Fag  v.  Heaseman  (tj^  who, 
after  showing  that  the  rule  is  inconsistent  .with 
a  variety  of  cases,  says,  *  but  the  rule  is,  that 
the  intent  of  the  testator  ought  to  appear  plainly 
in  the  will  itself,  otherwise  that  the  heir  shall 
not  be  disinherited/  And  Lord  HardzdckCj 
in  Timetjpell  v.  Perkins^  says,  *  Supposing  it 
would  admit  of  a  doubt,  yet  certainly  the 
heir  at  law  ought  to  be  preferred,  unless  the 
intention  of  the  testator  to  exclude  him  ap- 
pears exceeding  plain/  Where  that  intention 
does  not  clearly  appear,  the  right  of  the  heir 
must  prevail,  who  is  entitled  by  descent.  The 
question  here,  therefore,  is  not,  whether  there 
be  not  words  in  the  will   sufficient   to   raise 

CiJ  Wflles,  14U 
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doubts  ?  but,  whether  it  appears  with  clearness 
and  certainty  that  the  testator  intended  to 
devise  his  lands  to  the  five  residuary  devisees  ? 
There  is  no  introductory  clause  in  this  will,  in- 
dicating an  intention  of  the  testator  to  dispose 
of  his  whole  property  ;  nor  is  there  one  provi- 
sion, throughout  the  will,  which  has  the  least 
relation  to  real  estate.  All  the  debts  and 
legacies  are  to  be  paid  by  the  execi\tor  and 
executrixes :  there  is  no  express  charge  of  the 
debts  on  the  real  estate.  Having  made  this 
incorrect  residuary  bequest,  for  what  purpose 
did  the  tesfcitor  make  the  enumeration  at  the 
end.  of  his  will,  unless  he  intended  to  explain 
the  meaning  of  the  expression,  ^  all  the  re- 
mainder of  my  property  V  Though  I  think 
that  these  general  words  would  be  sufficient  to 
carry  real  estate,  if  not  explained ;  yet,  as  the 
words  stand,  I  think  it  doubtful  whether  the 
testator  so  intended  or  not ;  and  as  the  inten- 
tion is  not  clear,  the  claim  of  the  devisees  must 
fall  to  the  ground,  and  the  title  of  the  heir  at 
law  prevail/' 

And  Mr.  Justice  Rooke  added,  "  1  agree,  that 
the  general  words  would  be  sufficient  to  carry  a 
fee-simple  in  the  lands,  if  they  stood  alone  > 
but  as  the  testator  has,  in  no  place,  given  pro- 
perty to  any  one,  his  heirs  and  assigns,  nor  in 
any  way  shown  an  intention  to  pass  real  estate^ 
and  the  general  words  are  followed  by  the 
restrictive   enumeration   with  which   the   will 

M  3 
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concludes,  I  think  it  at  least  doubtful  whether 
the  real  estate  was  intended  to  pass/' 

In  Doe  d.  Bunny  v.  Rout  (u),  the  gift  was 
by  these  expressions  :  "  I  desire  my  debts  and 
funeral  expenses  to  be  paid ;  and,  subject 
thereto,  I  give  and  bequeath  unto  my  sister, 
Ann  Rout^  all  my  stock  in  trade,  household 
goods,  wearing  apparel,  ready  money,  secu- 
ties  for  money,  and  every  other  thing,  my  pro- 
perty, of  what  nature  or  kind  soever,  to  and 
for  her  own  proper  use  and  disposal ;  and  I  do 
hereby  appoint  her  my  whole  and  sole  execu- 
trix of  this  my  last  will  and  testament/'  The 
will  was  executed  so  as  to  pass  both  real  and 
personal  estate ;  and  Ch.  J.  Gibbs  admitted 
"  that  both  would  pass  by  the  language  which 
was  used,  if  the  Court  could  collect  a  clear 
intent  to  convey  both ;  but,  if  only  doubts 
were  raised,  they  would  not  disinherit  the  heir. 
Mansfield^  Ch.  J*  in  the  case  of  Roe  dem. 
Helling  V.  Yeud  (x)^  lays  down  the  law  clearly 
on  this  subject.  The  question,  therefore  is, 
whether  the  Court  can  collect  a  clear  design  to 
pass  real,  as  well  as  personal,  estate  ?  There  is 
no  case  decided  on  similar  words  to  guide  us, 
therefore  we  must  form  our  judgment  of  the 
meaning  of  the  words/'  And  after  commenting 
on  several  cases,  and  particularly  on  Roe  v. 
Yeudj  Gibbsj  Ch.  J.  continued  to  observe :  "  In 
that  case,  Mansfieldy   Ch.  J.  first  states  the 

(u)  7  Taunt  79.  (xj  2  New.  Rep.  314, 
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principles  on  xvhich  the  Court  proceeds^  and 
tx)  which  I  alluded  in  my  beginnings  that  there 
must  be  a  clear  intent  to  will  away  the  property, 
otherwise  the  preferable  title  of  the  heir  at 
law  must  prevail.  It  may  be  said,  that  the 
same  force  of  reasoning  which  the  late  Chief 
Justice  there  uses,  cannot  be  here  applied. 
There  the  enumeration  made  by  the  testator,  to 
explain  what  he  meant  by  the  remainder  of  his 
property,  and  which  was  restrictive  of  the 
meaning  of  the  general  expression,  was  made 
at  the  end  of  his  will ;  whereas  here^  the 
words  restricting  the  meaning  do  not  follow, 
but  precede  the  general  expression  ;  but  many 
of  his  reasons  apply  forcibly.  First,  there  is 
np  introductory  clause  in  either  will,  showing 
an  intent  to  dispose  of  the  testator's  whole  pro*- 
perty.  Secondly,  there  is  no  provision  through- 
out the  will,  relating  to  real  estate.  Thirdly, 
in  both  wills,  all  the  provisions  for  payment  of 
debts  and  legacies,  are  for  payment  by  the 
executor  and  executrixes  :  therefore,  though 
the  whole  reasoning  of  that  case  does  not  apply 
here,  a  great  part  of  it  does ;  and,  on  the  whole, 
we  think,  if  the  case  were  to  be  decided  on  the 
authorities  now  before  us,  they  preponderate  in 
favour  of  the  defendant.  On  the  words  of  the 
devise  itself,  seeing  that,  in  all  the  introductory 
words  used,  the  testatrix  enumerates  every  par- 
ticle of  personal  property  which  she  can  re- 
collect, without  saying  any  thing  touching  her 
land,  and  seems  to  add  these  words  at  last» 
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merely  lest  she  should  have  omitted  something, 
we  cannot  think  but  that  if  she  had  had  it  in 
her  intention  to  dispose  of  her  land,  she  would 
have  used  more  particular  expressions :  at  all 
events,  we  cannot  collect  from  the  will,  a  clear 
.  intent  to  dispose  of  her  land :  we  therefore  think, 
that  the  title  of  the  heir  at  law  must  prevail." 

The  word  effects  does  not,  in  its  primary  and 
genuine  meaning,  embrace  real  estate.  It  Is  ap- 
plicable to  personal  rather  than  to  real  estate. 

A  context  only,  or  an  adjunct,  can  extend  it 
.    to  real  estate  (yj. 

I  Being  a  word  of  equivocal  nature,  it  may 
be  used  to  pass  the  real,  or  it  may  be  con- 
fined to  personal  property  (zj.  Therefore 
the  word  effects^  with  the  adjunct  rea/,  or  with 
/  a  context  which  shows  that  this  word  is  used  in 
application  to  real  estate  held  in  fee,  may  pass< 
the  fee  of  real  estate. 

This  word  received  this  construction  in  Hogan 
V.  Jackson  (a) 9  a  case  cited  in  reference  to 
introductory  words. 

In  Hogan  v.  Jackson j  the  fee  passed,  not- 
withstanding the  devisee  had  an  estate  for  life, 
by  express  gift,  in  a  former  clause. 

In  Doe  dem.  Chillcott  \\  White  (h) ,  the  gift, 
after  an  introductory  clause,  and  legacies  and  a 
devise  of  some  property  for  life,  was  of  all  the 
rest  and  residue  of  the  testator's  goods,  chattels, 

(y)  2  Mao.  &  Sel.  4^5,  456. 

(x)  Per  Barley f  J.  2  Mau.  457. 

(a J  I  Cowp.  299.  (b)  1  Easty  33. 
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rights,  credits,  personal  and  testamentary  estate, 
and  also  his  lands  and  tenements,  to  his  wife, 
for  her  life,  with  power  to  give  what  she 
thought  proper  of  her  said  effects];  and  the 
power  extended  to  the  fee. 

In  this  case,  per  Lord  Ellenborough  (c)j  the 
words,  said  effects,  by  reference  to  the  ante-- 
cedent  bequest,  which  comprehended  both  real 
and  personal,  were  holden  to  include  the  real 
also ;  but  that  was  so  held  by  the  Court,  not 
lipon  the  import  of  the  word  effects  simply, 
but  as, it  derived  force  from  the  reference  that 
was  given  to  it. 

In  Doe  V.  Clarke  (d)^  the  residuary  clause 
was  in  these  terms  :  "  I  appoint  my  beloved 
wife,  and  my  son  T  JB,  executors  of  this  my  last 
will  and  testament;  and  after  my  just  debts 
and  funeral  expenses  are  paid,  then  the  sur- 
plus of  my  effects^  both  real  and  personal,  to 
be  equally  divided,  to  my  executors  which  shall 
be  then  living ;  and  they  took  the  fee. 

In  another  case  (e) ,  the  fee  passed  under  a 
gift  of  all  the  testator^s  estates  and  effects  what- 
soever and  wheresoever,  in  trust,  to  pay  funeral 
expenses  and  debts;  and  then  subjecting  his 
said  effects,  bequeathed  to  £  JP,  to  the  fol- 
lowing legacies ;  enumerating,  among  these,  a 
gift  to  ff'  S  of  the  house  his  father  then  dwelt 
in,  at  the  decease  of  his  said  father ;  and  giving 
to  the  father  an  annuity,  and  to  the  son  a  sum 

Cc)  9  M.  &  S.  453.  CdJ  s  New  Rep.  343. 

(ej  Doe  lessee  of  FranUin  y.  Trota,  15  East,  394. 
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of  money,  and  giving  other  pecuniary  legacies ; 
and  then,  (after  desiring  all  the  above  legacies 
to  be  paid  out  of  his  effects,  by  the  said  E  F^) 
giving  all  the  rest  and  residue  of  his  said 
effects  to  the  said  E  JP,  her  heirs  and  assigns, 
for  ever. 

But  in  Doe  ex  dem.  Hick  v,  Dring(f)y  the 
gift  was  of  ^11  and  singular  the  testator's  effects^ 
of  what  nature  or  kind  soever.  Though  the 
will  was  attested  by  three  witnesses,  and  no  real 
estate  was  devised  by  any  other  clause,  and 
because  the  gift  was,  by  the  word  effects,  **  de^ 
nuded  of  all  context"  the  Court  decided  that  it 
did  not  extend  to  real  estate. 

Sx>  in  Doe  ex  dem.  Spearing  v.  BucknerfgJ^ 
the  word  effects  did  not  carry  the  fee,  because 
the  context  demonstrated  that  personal  estate 
only  was  the  subject  of  the  will. 

In  Camjteld  v.  Gilbert  (h) ,  a  person  seised 
in  fee  of  real  estate,  by  her  will,  first  made  a 
disposition  of  her  real  estate  to  two  persons  for 
life,  reserving  a  rent-charge  out  of  the  same, 
payable  first  to  her  uncle  for  life,  and  then  to 
her  heir  at  law  for  life,  which,  together  with 
the  repairs  during  the  term,  should  be  consi- 
dered as  his  rent  for  the  said  farm  ;  and  after- 
wards she  proceeded  to  make  a  disposition  of  her, 
personal  property,  and  then  bequeathed  and  de- 
vised all  the  rest,  residue,  and  remainder  of  her 
effects^  wheresoever  and  whatsoever,  and  of  what 

(f)  2  Mau.  &  Sel.  448.  (g)  6  T.  Rep.  610. 

(h)  3  East, $16;  vlA  ferljofi  EUenlmimglij  s  M.&  8.45^^. 
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imture,  kind,  or  quality  soever,  (except  her 
wearing  apparel  and  plate,)  to  certain  nephews 
and  nieces,  to  be  equally  divided  between  them 
by  her  executors;  and  it  was  held,  that  the 
reversion  in  fee  in  the  real  estate  did  not  pass 
by  the  residuary  clause,  but  descended  to  the^ 
heir  at  law,  although  he  had  a  rent-charge  de- 
vised to  him,  for  his  life,  out  of  the  same  estate 
in  the  hands  of  the  tenants  for  life.  It  was 
said,  the  principal  stress  is  laid  upon  the  word 
eff^ects ;  but  that  word  stands  akme,  and  nothing- 
i^  added  to  alter  its  usual  signification ;  as  in 
Hogan  V.  Jacksoii,  where  the  word  real  was 
used  together  with  it.  But  in  its  natural  sig- 
nification, it  means  personal  effects.  The  only 
other  word  relied  on  as  carrying  the  real  estate,is' 
dexnse^  which,  though  technically  considered,  is 
more  applicable  to  real  than  personal  property, 
might  yet  be  easily  mistaken  for  bequeath  by 
an  uninformed  testatrix ;  then  what  precedes, 
what  follows,  and  what  is  excepted  out  of  the 
residuary  clause,  all  relate  to  perSonaky.  The 
words,  "  of  what  nature,  kind,  or  quality 
soever,"  may  indeed  be  said  to  import  realty 
as  well  as  personalty.  But,  considering  the 
different  articles  of  personal  property  before 
^enumerated,  it  is  plain  that  she  meant  nverely^ 
to  express,  in  general  words,  the  whole  re- 
mainder of  her  personal  property,  instead  of 
mentioning  each  article  specifically,  as  she  had 
before  done. 

Finally,  any  other  term  or  phrase  of  a  col- 
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lective  import,  which  can,  in  sound  interpre- 
tation, and  consistently  with  the  apparent 
intention  of  the  testator,  be  applied  to  real 
estate,  will  receive  a  construction  under  which 
it  will  embrace  property  of  that  description; 
and  whenever  it  comprehends  real  property,  it 
will  pass  the  fee  of  that  property,  unless  there 
be  words  of  restriction  -  limiting  some  other 
estate. 

.  Thus,  a  devise  of  all  a  man's  concerns  has 
been  held  sufficient  to  pass  the  fee  (ij . 

And  in  Hopewell  y.  AcJdand  (k)^  a  man 
devised  all  his  goods  and  chattels,  money  and 
debts,  and  whatsoever  else  he  had  not  disposed 
of;  and  oji  the  ground,  that  the  latter  words 
could  not  have  any  efiect  on  the  personal  estate, 
because  that  was  given  as  fully  as  possible  by 
the  precedent  words,  it  was  held,  that  the 
words  noticed  by  italics,  must  extend  to  re- 
mainders in  fee,  of  estates  previously  devised 
for  particular  estates;  and  that  this  construction 
was  enforced  by  subsequent  words  directing  the 
payment  of  debts. 

And  the  like  construction  was  made  on  a 
case  cited  in  Forresters  Reports  (1)^  in  which 
the  words  of  devise  were,  "  and  whatever  else 
J  have  in  the  world.'' 

And  in  Huxtep  v.  Brooman  (m)^  the  words 

(i)  Cited  Gas.  temp.  TaJb.  286.  (k)  1  Salk.  239. 

(I)  Hopewell  v»  AcUand;  Com.  Rep.  164;  Cas.  temp.  Talb. 
386. 
CtnJ  %  Bro.  Ch.  Cas.  437. 
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"  all  I  am  Tsmih"  without  any  introductory    / 
clause,  were  held  to  pass  the  fee  of  the  testa*   ' 
tor's  real  property. 

The  like  proposition  is  established  by  Good" 
title  ex  dem.  Vaddy  v.  Maddeni  (n). 

The  devise  was,  "  of  all  the  rest  I  have  in  the 
world,  both  houses,  lands,  goods  and  chattels, 
&c.  to  my  wife,  my  executrix  ;  so  that  she  shall 
sell  my  stock  in  trade,  and  household  goods, 
and  if  these  will  not  pay  the  debts,  she  shall 
sell  next  the  house  of  fee  in  Penzance^  &c.  so 
that  my  executrix  shall  pay  in  good  time  all 
lawful  debts/'  And  the  fee  passed ;  partly  on 
account  of  the  comprehensive  words^  and 
partly  by  reason  of  the  personal  charge  on  the 
devisee,  and  the  necessity  of  her  taking  the  fee 
as  the  means  of  sale. 

And  by  Sir  William  Grant  (0) ,  it  was  ad- 
mitted, the  words,  "  what  I  die  possessed  of,''  / 
are  sufficient  to  describe  all  property  of  what- 
ever  description. 

On  Hopewell  v.  Ackland  (p)^  Ch.  J.  GibhSj 
after  stating  the  words  of  gift,  observed,  "  It 
was  held,  that  those  words,  *  whatsoever  else 
I  have  in  the  world,  not  before  by  me  disposed 
of,^  carried  land,  notwithstandmg  that  they 
were  preceded  by  the  words,  goods,  chattels, 
monies,  and  debts.  And  it  was  rightly  so 
decided ;  for  the  testator,  in  the  earlier  part  of 
his  will,  disposes  of  land ;  but  there  is  not  a. 

(n)  4  East,  496.  (0)  8  Ves.  607. 

(p)  7  Taunt.  81. 
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preceding  word  at  all  referring  to  personal 
jwroperty.  He  had,  in  a  former  part  of  his  will, 
disposed  of  land ;  he  had  not  disposed  of  any 
4;hing  but  land ;  it  was,  therefore,  necessarily 
his  intent  to  dispose  of  such  land  as  he  had  not 
before  disposed  of"  And  theCb.  J.  approved  of 
Huxtep  V.  Broomafiy  because  the  words,  '  all  I 
am  worth,'  were  a  substantive  bequest,  and 
stood  independent  of  the  clause  which  gave 
the  personalty. 

Also,  from  a  context,  the  woixis  ^^what  is 
left"  after  my  debts  paid,  may  pass  the 
fee  (q). 

In  Pitman  and  another  v.  Stevai^j  Newttj 
and  others  (r)j  the  testator  gave,  by  tbese 
words :  '^  I  give  and  bequeath  all  that  I  shall 
die  possessed  of,  real  and  personal,  of  what 
nature  and  kind  soever,  after  my  just  debts  are 
paid.  I  do  hereby  appoint  Captain  Robert 
Preston  my  residuary  legatee  and  executor.'' 

And  the  Judges  of  the  Court  of  King's  Bench 
certified,  that  JRofter*  Preston  took  an  estate 

m  tee. 

While,  in  TimeweU  v. Perkins  (s)^  the  words, 
**  any  other  thing  whatsoever  or  wheresoever/' 
were  not  extended  to  the  residuary  real  estate, 
because  tliey  occurred  in  a  sentence  giving 
^1  those  my  freehold  lands  and  hop-grounds, 
with  the  messuages  or  tenements,  bari^,  &c. 

(q)  Beachcrqfi  v.  Breomef  infra. 

(r)  15  Eosty  505.  (s)  a  Atk.  102^ 
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in  the  tenure  of  L^  and  all  other  the  residue 
and  remainder  of  my  estates^  consisting  in 
money,  plate,  jewels,  leases,  judgments,  mort-> 
gages,  &c.  or  in  any  other  thing  whatsoever  or 
wheresoever,  and  because  other  words  were  not 
a  full  description  of  the  personalty.* 

So  a  devise  was  of  the  residue  of  what  the 
testator  should  die  possessed  of^  or  in  expectancy, 
of  what  nature  or  kind  soever,  in  Jamaica^  or 
any  other  country,  to  his  wife,  £.  Saunders^ 
ibr  her  natural  life,  reserving  to  her  full  power 
to  will  away  any  part  or  proportion  of  his  said 
Iresiduum  at  her  decease.  And  after  that  period, 
he  bequeathed  the  residue  of  what  was  undis- 
posed of  by  his  wife,  to  his  daughter,  and  the 
heirs  of  her  body  for  ever.  It  was  held,  that 
the  wife  had  a  power  of  appointment  over  the 
whole  residuary  estate  ('tj. 

The  word  substance  may  also,  under  circum* 
stances  favorable  to  this  application  of  the 
term,  pass  real  property,  and  as  a  collective 
term,  the  inheritance  thereof  (u). 

Even  the  word  legacy^  though  in  its  natural 
and  ordinary  import,  it  is  restricted  to  personal 
estate,  may,  from  a  context,  be  refenible  to 
real  estate ;  and  then,  being  a  term  of  a  col- 
lective import,  it  would  pass  the  fee  of  real 
estate. 

An  instance  of  this  application  of  the  term 

CO  Cook  imd  Wife  «.  Farrand  and  othen,  7  Taunt,  lat. 
(uj  3  Bro.  Ch.Ca».  347;  Cowp^  999. 


176  AS    TO    WILLS* 

may  be  found  in  the  case  of  Doe  v.  Chap-- 
man  (v). 

In  some  counties,  and  particularly  in  Devan^ 
the  word  land  is  used  in  opposition  to  the  word 
LEASE  (xj.  Thus,  when  a  man  speaks  of 
lands  of  inheritance,  he  describes  them  to  be 
his  land ;  while,  if  they  are  leasehold^  he  would 
say,  his  lease,  or,  conversely,  the  land  of  the 
lessor,  or  owner  of  the  inheritance.  Whether 
a  devise  of  the  land  of  a  particular  farm,  for 
instance,  Sparkwellj  will  pass  the  fee  and  inhe- 
ritance of  that  farm,  is  a  question  which  has 
been  much  agitated.  By  the  opinion  of  geur 
tlemen  of  the  most  distinguished  eminence, 
and  among  them  Lord  Ashburton^  and  Mr.  J. 
Wihon^  this  word,  used  in  its  provincial  sense,  is 
descriptive  -of  the  inheritance,  and  will  pass  the 
same ;  especially  if  the  gift  be  by  these,  or  the 
like  contrasted  terms :  I  give  tha  lease  of 
Alscott  to  JB,  and  the  land  of  Sparkwell  to  C: 
for  the  contrast  points  to  the  provincial  use  of 
the  term  land. 

Also,  the  word  profits^  or  the  word  rents  (y) , 
may  pass  the  subject. 

But  it  never  has  been  decided,  that  either  of 
these  terms  would  carry  the  fee  (z) . 

And  yet  the  word  profits  is  a  collective  term ; 
and,  if  used  in  a  collective  sense,  as  descriptive 

(v)  I  Hen.  Black.  223;  1  Burr.  86S;  Hardacre  v.  Nash, 
GTermRep.  7i6« 
(x)  1  Vef.  jun.  79.  (tf)  9  Vei.  &  Bca.  74. 

fzj  But  see  infra,  on  Uie  word  <'  quit-renU.'* 
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the  fee  pass,  even  in  those  cases  in  which  there 
is  an  introductory  clause,  unless  the  words  in 
the  clause  of  devise  import,  in  subsrtance,  more 
than  merely  a  description  of  the  property  given 
by  the  will. 

Hence  the  observation  of  Mr.  Justice  BuUer^ 
in  Smith  v.  Coffin  (c) ,  that  "  where  it  is  ap- 
parent, in  the  introductory  part  of  the  will, 
that  the  testator  meant  to  dispose  of  the  whole 
of  his  property,  and  the  expressions  in  the 
residuary  clause  may  include  a  real  estate,  that 
clearly  is  to  be  taken  in  the  largest  sense,  in 
order  to  correspond  with  the  introductory 
part.^/. 

And  it  was  admitted  by  Lord  Kenyan^  that 
general  introductory  words  in  a  will,  as '  touching 
my  temporal  estate,  &c.'  though  they  have  some 
effect  in  the  construction  of  the  will,  are  not  of 
themselves  sufficient  to  extend  a  devise,  to  pass 
the  fee  (d).  m 

Also,  in  Frogmorton  lessee  of  Brampston  v^- 
Holt/day  and  others  (ej^  Lord  Maii^eld  ob- 
served, "  That  the  testatrix  has  declared  her  in- 
tent to  devise  her  worldly  estate.  That  certainly 
will  not  make  the  will  carry  an  estate  that  is 
clearly  omitted  ;  but  if  it  be  dubious,  whether 
the  word  estate  is  omitted  or  not,  it  will  help 
the  interpretation.  But,  in  this  case,  it  was 
agreed,  that  circumstances  twisted  together^  will 

■ 

(c)  3  H.  Black.  444. 

(dj  Goodright^  v.  Stockery  5  Tenii  Rep.  13;  Dae  v.  Buckner, 
6  Term  Rep.  612.  (f)  i  Black  Rep.  539 ;  3  Burr.  1618. 

VOL.  II.  O 
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interpret  a  devise  to  be  afee^  tsMch^  on  (he  face 
of  itj  is  only  far  life.  The  cited  case  of  Gray- 
son V.  Atkinson^  depend^  on  its  special  circum- 
stances ;  and  the  decision  is  to  be  referred  to 
the  same  ground." 

^  And  in  Wright  or  Shaw  v.  RusseU  (f)^  the 
words  of  the  introduction  to  the  will  were,  "  As 
touching  the  disposition  of  all  such  zsjorldly 
estate  as  it  hath  pleased  God  to  bestow  upon 
me,  I  give,  &c/'  then  the  testator  gave  a  house 
to  his  grandson  Henry^  and  after  his  decease, 
to  his  two  sons,  Thomas  and  WilUamj  and  then 
devised  to  Thomas  Ebb^  the  husband  of  the 
heir  at  law,  one  shilling.  The  question  was, 
whether  Thomas  and  William  took  an  estate 
for  life,  or  in  fee  ?  And  the  Court  decided,  that 
they  took  an  estate  for  life  only. 

And  in  Frogmortan  on  the  demise  of  Wright 
V.  Wright  (g)^  the  testator,  as  touching  the  dis- 
position of  all  his  temporal  estate^  as  it  had 
pleased  God  to  bestow  upon  him,  gave  and 
disposed  thereof  as  follows ;  first,  he  directed 
all  his  debts  and  funeral  charges  to  be  paid 
and  discharged;  and  then  he  introduced  a 
devise,  in  these  words :  "  I  give  unto  Henry 
Wright  «md  Nathan  Wright^  my  nephews,  two 
houses  at  Bank  in  LeedSy  with  a  croft  and 
appurtenances  belonging  to  tkem,  to  be  equally 
divided  between  them.  Item^  I  give  unto 
William  Wright^  my  nephew,   two   houses   at 

(f)  In  Exch.  H.  1761,  cited  in  J}enn  v.  Gaskinf  Cowp.  657. 
fgj  3  Wik.  414. 
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SeacTofty  with  a  croft  and  appurtenances  be- 
longing to  them,  now  in  the  occupation  of 
John  Carter  zxidElizabethThomtonf  and  after- 
wards^  ha  bequeathed  several  legacies.  It  was 
contended,  that  WiUiam  Wright^  the  nephew, 
took  an  estate  in  fee.  Lord  Ch.  J.  De  Grey 
delivered  the  opinion  of  the  Court.  He  said, 
^^  There  is  no  case  where  the  testator  makes  use 
of  those  or  the  like  words,  ^  as  touching  the  dis- 
position of  all  my  temporal  estate,  I  give  and 
dispose  thereof  as  foUoweth,^  and  immediately 
afterwards  devises  his  several  estates,  ox  several 
lands,  to  divers  persons,  that  ever  was  held  to 
cany  a  fee.  ^  All  my  temporal  estate,  I  give  and 
dispose  thereof,  as  followetb,^  and  then  he  de-* 
scribes  the  estate  or  land,  and  gives  to  his 
nephews,  Henry  and  Nathan^  two  houses  and 
a  croft  at  Bank  in  Leedsj  and  to  his  nephew, 
William^  two  houses  and  a  croft,  at  Seacrofty 
which  words  ape  cnby  descriptive  of  the  particular 
estates  or  landsj  as  to  locality,  not  of  the  quantity 
of  his  estate  in  those  lands,  and  so  do  not  carry 
a  fee.  It  may  seem  probable,  that  the  testa- 
tor^s  intention  was,  that  his  nephew,  WUUam^ 
should  have  a  fee ;  but,  it  is  a  clear  rule,  that 
there  must  he  express  words^  or  a  necessary  impli^ 
cation^  to  disinherit  the  heir  at  law.  Neither  of 
these  appear  in  the  present  case,  and  therefore, 
the  legal  operation  of  the  words  of  the  will  must 
govern.  By  the  words,  *  all  my  estate,'  he 
must  be  understood  to  mean  the  thing,  viz. 
his  lands,  and   not  the  quantity  of  interest, 
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(a  fee,)  which  he  had  in  those  lands.  There 
is  a  great  difference  between  the  description  of 
the  thing,  estate,  or  lands  devised.'^ 

After  making  some  general  observations  on 
cases  in  which  a  fee  will  pass  by  construction, 
he  continued  to  observe,  that  it  did  not  appear, 
in  this  case,  that  the  testator  had  charged  the 
lands  in  question  with  any  debts.  He  desired 
his  debts  to  be  paid,  but  did  not  say  out  of 
what  estate.  Upon  the  whole,  he  declared  him- 
self of  opinion,  that  William^  the  nephew,  took 
only  an  estate  for  life. 

And  in  Loveacres  v.  Blight  (h)^  Lord  Mans* 
Jieldf  agreeable  to  the  opinion  he  formerly 
delivered  in  the  cited  case  oi  Frogmorton  v. 
Holy  day  and  others,  said,  **  If  the  intention  of 
the  testator  is  doubtful,  the  rule  of  law,"  [re- 
quiring words  of  limitation,]  "  must  take  place  : 
so  if  the  Court  cannot  find  words  sufficient  to 
carry  a  fee,  though  they  should  themselves  be 
satisfied,  beyond  the  possibility  of  a  doubt ^  as  to 
what  the  intention  of  the  party  was,  they  must 
adhere  to  the  rule  of  law  (i). 

"  Now,  though  the  introduction  of  a  will,  de- 
claring that  a  man  means  to  make  a  disposition 
of  all  his  worldly  estate,  is  a  strong  circum- 
stance, connected  with  other  words,  to  explain 
the  testator's  intention  of  enlarging  a  particular 
estate,  or  of  passing  a  fee,  where  he  has  used  no 
words  of  limitation,  it  will  not  do  alone.     And 

(h)  Cowp.  352. 

(ij  Kcllett  V.  Kellelt^  3  Dow>  Rep.  248. 


AS    TO    WILLS.  197 

all  the  cases  cited  in  the  argument,  to  show 
that  the  introductory  words,  in  this  case, 
should  alone  be  sufficient,  fall  short  of  the 
.  mark,  because  they  contain  other  words,  clearly 
manifesting  the  intention  of  the  testator  to  pass 
a  fee.  The  question  is  always  a  question  ef  con- 
struction^ and  depends  upon  observations  natu-- 
rally  arising  out  of  the  zmll  itself/' 

In  Denn  v.  Gaskin  Cj)^  the  will  was,  "  As 
to  all  such  worldly  estate  as  God  hath  endued 
me  with,  I  give  and  bequeath  as  follows :  I 
give,  bequeath,  and  devise,  all  that  ray  freehold 
messuage  and  tenement  lying,  &c.  together 
with  all  houses,  &c.  reputed  as  part  thereof,  or 
belonging  to  the  same,  unto  ikf  E,  G  Jl,  and 
T  Jl,  equally  to  them,  my  sister's  sons/'  The 
testator,  in  a  subsequent  part  of  his  will,  after 
bequeathing  several  small  pecuniary  legacies  to 
most  of  his  relations,  gave  his  heir .  at  law  a 
legacy  of  ten  shillings ;  and  gave  to  his  said 
sister's  sons,  all  the  rest  of  his  goodsj  chattels^ 
and  personal  estate.  And  on  the  question,  whe- 
ther the  fee  of  the  messuage  and  tenement 
devised  by  the  will,  passed  to  the  testator's 
sister's  sons,  for  an  estatie  for  life  or  in  fee, 
Lord  Mansfield  said,  "  It  is  settled  in  devises^ 
as  well  as  in  deeds  (k),  that  if  no  zmrds  oflimi^ 
tation  are  added^  the  devisee  can  only  take  an 
estate  for  life^  because  the  law  implies  a  life- 
estate  onlyj  where  there  are  no  words  of  limita- 
tion.     But  as  there    are    no  technical  word&^ 

(jj  Cowp.  657.  (k)  Supra^ 
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necessary  in  a  will,  if  the  testator  makes  use  of 
what  is  tantamount ;  as,  if  he  says,  ^  I  give  to 
such  a  one  in  fee-simple^^  or,  *  all  my  estatej 
that  will  carry  all  his  interest  in  the  land  de- 
vised.    But  there  must  be  tsxyrds  in  the  will  to 
controul  the  rule  of  law^  which,  I  believe,  in  a 
variety  of  cases,  thwarts  the  intention  of  the 
testator.    I  suspect  extremely,  that  in  this  very 
case,  the  testator  meant  to  give  his  nephews  a 
fee  in  the  premises  in  question,  for  he  had  no 
other  landed  property.     He  makes  them  re- 
siduary legatees  of  his  personalty,  and  gives  a 
disinheriting  legacy  to  his  heir  at  law,  agreeably 
to  the  vulgar  notion  taken  from  the  Roman 
law,  that  an  heir  is  cut  off  with  a  shilling  ;  be- 
cause, by  the  Roman  law,  a  will  that  passed  by 
the  heir  was  called  inqffidosum  testamentum.  But 
the  single  question  is,  whether  we  can  find  any 
words  in  the  will,  to  take  this  case  out  of  the 
rule  of  law  ?  If  we  cannot,  it  must  be  adhered 
to.     I  think  it  impossible  to  find  words  in  this 
will,  sufiicient  to  control  the  rule  of  law.     If 
the  testator  had  any  zmy  connected  the  introduce 
tory  party    *  as  to  all  my  worldly  estate^'  with 
,  the  devise  in  question,  it  might  have  done ;  but 
the  introduction  is  only  this,  •  as  to  all  such 
worldly  estates  as  God  hath  endued  me  with, 
I  give  to  A.  B.  &c.  so  and  so/     Suppose  he 
had  given  half  his  property  by  this  will,  the 
introduction  would  still  have  been  proper ;  so 
if  he  had  given  the  whole  of  his  landed  estate 
only,  without  'disposing  of  the  residue  of  his 
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penons^lty,  it  would  have  been  equally  proper. 
He  does  not  say  in  the  introduction^  that  he 
means  to  dispose  of  all  his  worldly  estate,  but 
^  with  respect  to  ity  he  devises  so  and  so.  If 
he  did  mean  it,  the  misfortune  is,  that  quod 
vahiit  rum  dixit.  Great  use  has  been  made  of 
this  sort  of  introduction  in  wills,  in  favor  of 
the  clear  intention  of  the  testator,  and  more  in 
favor  of  creditors  to  make  a  real  estate  hable  to 
debts.  If  it  were  possible  to  borrow  aid  from 
it  in  this  case,  as  I  strongly  incline  in  favor  of 
the  devisees,  I  would  do  it,  but  there  are  tio 
words  that  can  connect  the  devise  of  the  lands  in 
question  with  the  introduction  in  this  case^  so  m 
to  pass  the  whole  interesi ;  therefore  the  devisees 
can  only  take.an  .estate  for  life/'  And  by  Aston^ 
''  I  really  think,  from  tlie  circumstance  of  the  ^ 
testetor's  giving  ten  shillings  to  his  heir  at  law, 
he  meant  to  disinherit  him ;  but  that  alone  i^ 
not  sufficient/'  And  in  support  of  this  position 
he  stated  Ae  case  of  Shaw  v.  Russell ;  and  con- 
cluded, that  the  rule  of  law  must  prevail ;  and 
judgment  was  given  accordingly. 

And  in  Bight  lessee  of  Mitchell  and  Wife, 
V.  Sidebotham  and  anodierf'^^,  William  Spar- 
rowhawk  devised  in  these  wordsf  as  £atr  as  the 
W0rd3  are  material ;  ^^  J'or  these  worldly  goods 
end  estates  wherewith  it  hal^  pleased  Almighty 
God  to  bless  me,  I  give  ami  dispose  in  manner 
following :  ^^  Imprimis^  I  give  and  bequeath  to 
injf  8bter,iSManiMi&JI#v^cAe2^,one9hiHing.  Item^ 

(I)  D<w^,  7^. 
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I  give  and  bequeath  unto  John  Mtchell^  son  of 
Susannah  Mitchell^  one  shilling,  to  be  paid  by 
my  executrix,  hereinafter  named,  within  three 
months  after  my  decease.  Item^  I  give  and 
bequeath  to  my  loving  wife,  Susannah  Sparrow^ 
hawkj  all  the  rest  of  my  goods  and  chattels,  and 
personal  estate  whatsoever. .  Also^  I  do  give  and 
devise  unto  Susannah  Sparrowhawky  my  said 
wife^  her  heirs  and  assign^  for  every  all  my  lands 
lyingj  &c"  And  in  an  immediate,  but  dis- 
tinct (m)  sentence,  (for  so  it  was  held  by  the 
Court,)  he  devised  in  these  words :  "  And  I  give 
and  bequeath  to  my  loving  wife  aforesaid,  all  my 
lands,  tenements,  and  houses  lying,  &c/'  with- 
out adding  any  words  of  limitation :  and  then 
he  said,  '^Lastly,  I  do  make  qnd  constitute 
Susannah  Sparrawhawkj  my  said  wife,  full  and 
sole  executrix  of  this  my  last  will  and  testament/' 
On  a  special  verdict,  lije  question  was,  "  whe- 
ther the  last-mentioned  premises  in  the  will 
were,  by  the  true  construction  thereof,  devised 
to  the  widow  in  fee  or  only  for  life  Y'  And  by 
Lord  Mansfield^  "  I  verily  believe,  that  in  al- 
most every  case  where,  by  law,  a  general  devise 
of'  lands  is  reduced  to  an  estate  for  life,  the 
intention  of  the  testator  is  thwarted ;  for  ordi- 
nary people  do  not  distinguish  between  real 
and  personal  property.  The  rule  of  law^  how- 
ever, is  established  and  certain/  that  •  express 
words  of  limitation,  or  zpords  tantamount^  are 
necessary  to  pass  an  inheritance :  *  all  my  estate/ 

(m)  Sec  CoUings  v.  Ewstall,  4  Mau.  &  Selw.  58. 
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or  •  aU  my  interest^'  will  do ;  but,  '  aU  my  lands 
lying  in  such  a  place^'  is  not  sufficient.  Such 
words  are  considered  as  merely  descriptive  of 
the  local  situation,  and  only  carry  an  estate  for 
life.  Nor  are  words  tending  to  disinherit  the  heir 
at  law  sufficient  to  prevent  his  takings  unless 
the  estate  is  given  to  somebody  else.  I  have  no 
doubt  but  that  the  testator's  intention  here  was, 

.  to  disinherit  his  heir  at  law,  as  well  as  in  the 
caae  of  Denn  and  Gaskin  (n) ;  and  the  only 
circumstance  of  difference  between  that  case 
and  this,  and  which  has  been  relied  on  as  in 
favor  of  the  defendant,  [who  claimed  under 
the  will,]  if  the  testator  had  any  meaning  by 
it,  (which  I  do  not  believe  -hcHbad',)  rather 
turns  the  oth^r  way,  because  he  uses  different 
words  in  devising  two  different  parts  of  his 
estate.  I  think  we  are  bound  by  the  case  of 
Denn  v.  Gaskin,  and   the  other  (o),  cited  in 

'  that  case  by  Mr.  Aston/'  And  judgment  was 
given  for  the   plaintiff",  who  derived  his  title 

•under  the  heir  at  law. 

And  in  the  case  of  Goodright  on  the  demise 
of  Baker  v.  Stocker  (p),  there  was  this  intro- 

r  ductory  clause :  *  As  touching  all  such  tem- 
poral estate  of  lands,  goods,  and  chattels  as 

.  God  hath  endued  me  with ;'  and  there  were 
words  of  devise  which,  (from  the  circumstances 
attending  them,)  were  held  sufficient  to  pass 
the  fee.    And  Lord  Kenyon,  Chief  Justice,  ob- 

CnJ.  Supray  197.  Co)  Shain  and  RuwU,  supra,  194. 
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served,  ^^  That  though  the  general  introductoiy 
words  in  this  will  would  have  some  effect  in  the 
construction  of  ihe  subsequent  devises,  as  was 
said  by  Lord  Talbot ^  in  a  case  before  him  (qj , 
thet/  vmUdnot  of  themselves  have  carried  the  fee" 
The  cases  in  which  the  effect  of  an  intro- 
ductory clause  has  becQ  considered,  and  the 
opinions  delivered  on  the  greater  part  of  these 
cases,  are  fully  set  forth  ;  for  this  reason,  a 
very  few  observations  on  the  rule  of  construc- 
tion, applicable  to  these  cases,  appear  to  be 

necessarv. 

The  introductory  clause  is  to  be  taken  into 
consideration  in  those  instances  only  in  which 
the  intention  of  the  testator  is  not  clear,  from 
die  words  in  the  clause  of  devise  (r)  ;  and  in 
those  instances,  it  is  properly  considered  as  a 
mediom  (s)  by  which  the  intention  may  be 
discovered,  and  as  furnishing  evidence  to  guide 
the  Court  in  their  coiistruciion  of  the  ambigu- 
ous words  of  a  gift  in  the  will. 

That  the  introductory  words  may  avail,  the 
words  of  devise  must  not  be  confined,  either  to 
articles  of  personalty,  or  to  a  mere  description 
of  particular  lands,  or  to  lands,  or  oidier  species 
of  real  property  generally.  That  the  words  of 
the  introductory  clause  may  be  relevant,  so  as 
to  be  material  to,  wad  aid  in  the  construction,  it 
is  also  necessary  that  the  words  of  devise  should 

(qJ  IbhcUon  ▼•  Beckudth^  Cas.  temp.  Talb.  i6o;  Idaundy  t. 
HtmM^,  2  Str.  it>fti ;  'J^tie^T.Sueknert  6  Term  Rep.  6io. 
(rj  9  H.  Black.  444.  ($)  P.  193. 
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not  in  themselves  be  strictfy  proper^  in  their  pri- 
mary or  genuine  signification,  to  pass  the  inherit- 
ance of  real  property  ;  at  the  same  time  that,  in 
their  largest  sense,  they  may  be  understood  to 
extend  to  real  property,  and  to  pass  the  same  for 
an  estate  in  fee.  In  short,  that  the  introduc- 
tory clause  may  be  decisive  of  the  eflect  of 
the  will,  the  words  in  the  devising  clause  must 
be  capable  of  two  constructions,  and  in  one 
of  them  be  applicable  to  real  property.  This 
was  the  point  of  view  in  which  Mr.  Justice 
BuUer  considered  the  cited  case  of  Smith  v. 
Cojffm  (t). 

In  another  case,  Mr.  Justice  jBi///ersaid,  "  As 
far  as  a  rule  can  be  laid  down,  whenever  it 
appears,  by  the  introductory  clause,  that  the 
testator  means  to  dispose  of  all  his  property, 
and  all  his  estate  in  his  property^  and  the 
words  in  ^devise  are  connected  in  tense  with 
the  introductory  clause,  the  words  of  the  de- 
vise are  to  be  taken  in  their  larger  sehse,  to 
correspond  with  the  introductory  clause." 

In  proposing  the  rule  6f  coi!istruetion  on 
wills  in  which  the  words  of  the  introductory 
clause,  when  thefe  is  one,  are  material,  it  is  to 
be  understood,  diat  the  words  of  the  will,  in  Ihe 
clause  of  devise,  must  import  something  more 
than  a  mere  description  of  property,  in  regard 
to  sTtuation,  isind  that  they  must  be  connected  in 
words  and  in  sense  with  the  introductory  clause. 

(i)  a  H.  Black.  444;  nrpfw,  193. 
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This  conclusion  is  warranted  by  the  cases 
of  Shaw  and  Russellj  Denn  and  Gaskin^  and 
Mitchell  and  Sidebotham.  It  is  also  to  be  inferred 
from  all  the  other  cases,  particularly  from  an 
expression  of  Lord  Hardzmckey  in  Grayson  and 
AtkinsoHj  in  which  he  supposed  the  introductory 
clause  to  disclose  an  intention  to  give  a  feey 
and  the  clause  of  devise  not  to  contain  any 
words  which  could,  without  the  aid  of  the  in- 
troductory clause,  be  deemed  descriptive  of  an 
interest  of  that  extent.  In  his  emphatical  man- 
ner, he  said,  "  Intent,  at  first,  is  one  thing, 
and  the  execution  of  that  intention  is  an- 
other (u). 

These  cases,  however,  do  not, in  express  terms, 
go  the  length  of  deciding  whether  it  be  neces- 
sary that  the  clause  of  devise  should  contain 
words,  which  of  themselves  are  sufficient  to  pass 
the  inheritance.  Taking  all  the  cases  jnto  one 
view,  the  inference  to  be  drawn  from  them,  as 
far  as  their  determinations,  and  the  reasons 
assigned  for  these  determinations,  afford  any 
inference,  is,  that  words,  which  without  any 
introductory  clause,  would  not  be  construed  to 
extend  to  real  property,  or  to  describe  the 
quantity  of  interest' to  be  taken  in  property  of 
that  sort,  will,  with  the  addition  of  an  introduc- 
tory clause,  intimating  an  intention,  on  the  part 
of  the  testator,  to  dispose  of  all  his  estate,  his 
property  J  or  substance,  with  a  view  to  a  com- 

.  (uj  1  Wils.  334. 
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plete  disposition  of  all  his  interest  in  the  same, 
be  deemed  to  apply  to  real  property,  and  give 
a  title  to  the  inheritance.  ' 

The  case  of  Grayson  and  Atkinson  (x)y  may, 
with  propriety,  be  adduced  in  support  of  these 
positions*  In  Grayson  and  Atkinson  the  words  of 
devise  were,  *  As  to  all  the  rest  of  my  goods 
and  chattels,  real  and  personal,  moveable  and 
immoveable,  as  houses,  gardens,  tenements ;  my 
share  in  the  Copperas  Works,  &c.  I  give  to  the 
said  A"  And  it  was  held,  that  the  fee  passed  by 
the  devise. 

It  is  impossible  to  contend  that  the  fee  would, 
in  this  case,  have  passed  by  the  words  of  the 
devise,  without  the  aid  of  the  words  in  the  in- . 
troductory  clause.  % 

This  conclusion  on  the  application  and  effect 
of  words  in  an  introductory  dause,  is  the  only 
conclusion  which  can  be  drawn  from  the  cases 
on  which  the  Courts  of  Law  and  of  ELquity  have 
pronounced  their  judgments,  and  on  which  the 
respective  Judges,  who  have  presided  in  these 
Courts,  have  delivered  their  opinions. 

From  the  disposition,  however,  shown  by  the 
Courts,  in  modern  times,  to  give  every  indul-. 
gence  to  the  will  of  a  testator,  as  often  as  they 
can  discover  his  meaning,  from  any  expression,, 
it  is  probable  that,  even  in  cases  similar  to  those 
in  which  great  stress  has  been  laid  on  the  words 
in  the  introductory  clause,  and  the  determina-. 

(x)  1  Wils.  333. 


SQgL  AS    TO    WILLg. 

tions  haire  in  part,  if  not  wholly,  been  founded 
on  the  intention  expressed  in  these  clauses,  the 
like  determinations  would  hereafter  be  made  on 
the  mere  words  of  devise,  independently  of  the 
words  in  the  introductory  clause. 

On  the  whole,  an  introductory  clause  in  a 
will  is  a  ]iey  to  the  intention  of  a  testator, 
and,  in  its  application  to  the  words  in  a  clause 
of  devise,  is  of  the  same  effect  as  the  preamble 
of  a  statute  is  to  the  enacting  part(^^^.  It 
may  explain  the  intention,  when  it  is  doubtful, 
and  cannot  extend  the  meaning  beyond  the 
ewT€^  words.  It  therefore  must  be  under^ 
stood,  that  the  words  of  devise  are  of  a  nature 
and  tenor,  that  in  a  general,  though  not  in  their 
most  obvious  sense,  tfcey  extend  to  real  pro- 
pvty ;  and»  in  a  collective  aenae^  are  descriptive 
of  the  testator's  interest  in  that  property. 

Aad  notwithstanding  tiiere  be  introductory 
wofds,  ajod  words  of  devise^  suffieiently  ample 
to  carry  real  estate,  yet  a  context  may  deny  to 
these  words  of  devise,  the  construction  under 
which  they  would  pass  the  fee. 

In  Doe  ex  dem.  Saudi  r.  Alkn  (z)^  the  word 
hereditaments  did  not  pass  the  fee,  although  the 
devise  was,  ^^  of  s^l  my  messuages,  lands,  tene- 
ipents, and  hereditaments  in  5,  &c.  to* Ay*  pre- 
ceded by  an  introductory  clause,  in  these  terms : 
^^  As  to  what  real  and  personal  estate  y;  has 
pleased  God  to  bless  me  with  (all  my  debts,  &c. 

(y)  1  Blaick.  Com.  53$.  (zjt^  Term  Rep.  497. 
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being  first  fiaid  out  of  my  peflsoiml,^  and  if  that 
is  not  sufficient^  out  of  my  real  estate,)  I  give 
aad  dispose  of  the  some  as  follows/' . 


As  to  the  cases  of  the  third  general  head, 

that  a  fee  will  pass  by  a  devise  in  a  will,  when, 

1st,  The  purpose  of  a  trust  the  testator  has 

created  cannot  certainly  be  performed ; 
or, 

9d,  An  act  he  has  directed  to  be  done  cannot 
certainly    and    effectually    be    accom- 
plished ;  or, 
Sd,  A  charge  he  has  imposed  cannot  in  point 
of  estatCy  be  sustained  ;  unless  it  be  de- 
cided, that  an  estate  in  f^e  is  devised. 
Although  no   estate  be  limited  by  express 
words,  yet  to  charge  the   land  with  a  trust 
which  cannot  be  performed,  or  to  direct  an 
act  to  be  done  which  cannot  be  accomplished, 
by  means  of  the  interest  of  the  devisee  in  the 
land,  unless  more  than  an  estate  for  his  life 
pass  to  him,  is,  in  wills,  in  which  the  intention 
governs  the  construction,  and  in  the  absence  of 
words  of  express  limitation  (aj^  equal   to  a 
declaration,  that  the  person  designated  to  ex- 
ecute the  trust,  or  perform  the  act,  or  bear  the 
charge,  should  have  the  fee. 

This,  in  intendment  of  law,  (when  the  law 
is  to  act  on  its  own  presumptions,)  is  the  only 
estate  sufficient  to  answer  these  purposes. 
In  cayies  with  theM  circnipstaacw,  wA  itl- 

(m)  15  East,  i6s^  170. 
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though  no  words  of  limitation  be  added  to  ex- 
tend the  interest,  by  express  words,  to  the  devisee 
and  his  heirs,  the  intention  that  the  fee  shall  pass, 
is  so  demonstrably  clear,  that  it  calls  for  a  con- 
struction which  would  fulfil  that  intention. 

The  testator,  by  expressing  it  to  be  his  will 
that  this  or  that  act  should  be  done  with  his 
land,  or  by  means  of  the  estate  which  it  is  his 
meaning  to  give  in  the  land,  shows  that  he 
would  have  used  the  proper  words,  if  he  had 
been  aware  they  were  necessary ;  and  as,  in  the 
first  case,  the  trusts  he  has  expressed  could  not 
be  performed ;  and,  in  the  second  case,  the  act 
he  has  directed  to  be  done  could  not  be  accom- 
plished ;  and,  in  the  third  case,  the  charge  he 
has  created  could  not  be  effectual,  unless  he  has 
given  an  estate  of  sufficient  extent,  to  enable  the 
devisee  to  fulfil  the  trusts,  perform  the  act,  or 
answer  the  charge,  it  follows,  that  the  testator 
must  have  meant  that  the  devisee  should  have 
an  estate  in  fee ;  and,  on  the  presumption  of 
this  intention,  he  will  have  an  estate  of  that 
extent-  For  to  order  that  to  be  done  by  the 
devisee  which  he  could  not  do,  unless  the  means 
of  fulfilling  the  testator's  will  were  supplied,  is 
a  declaration  of  an  intention  that  the  means 
should  not  be  wanting ;  and  this  is  all  the  law 
requires. 

In  Shaw  v.  Wright ^  or  Weighs  or  Way(h), 
I    it  was  held,  that  when  lands  are  devised  to 

(h)  Fitzgibbons,  7 ;  1  Eq.  Ca.  Abr .  184.  bj  the  name  of  Shcno 
and  We^h. 
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trustees,  without  any  words  of  limitation  to  sup-  \ 
port  the  trust  of  estates  of  inheritance^  the  | 
trustees  must,  by  implication  of  law,  have  an  / 
estate  of  inheritance  sufficient  to  support  the  < 
trust;  for  there  is  no  difference  between  a 
devise  to  a  man  for  ever,  and  upon  trusts  which 
may  continue  for  ever  (c) .  In  this  case,  the 
devLse  was  to  a  wife  for  life ;  and  for  her  better 
support ;  the  testator  also  devised  to  her  500  /. 
to  be  raised  by  sale  of  timber,  or  digging  of 
coal ;  and  after  her  decease  he  devised  the  pre- 
mises to  three  trustees,  and  the  survivor  of  them, 
in  trust  for  his  two  sisters,  equally  between 
them,  during  their  natural  lives,  without  com- 
mitting any  manner  of  waste ;  provided,  that 
whatever  part  of  the  500/.  should  be  paid  his 
wife  by  either  of  his  sisters,  the  same  should 
be  reimbursed  to  them,  by  getting  of  coal  upon 
the  premises  ;  and  if  either  of  his  sisters  should 
happen  to  die,  leaving  issue,  &c.  then  estates 
of  inheritance  were  limited.  And  it  was  argued 
by  the  counsel  for  the  plaintiff,  and  admitted 
by  the  defendant's  counsel,  and  by  the  Court, 
that  a  fee  passed,  though  the  devise  was  to  the 
trustees,  and  the  surviv6r  of  them,  without 
the  word  heirSy  or  for  ever ;  because  the  carving 
out  so  many  estates  of  inheritance,  that  were 
to  be  served  out  of  the  trust,  showed  the  intent 
of  the  devisor  to  give  the  trustees  an  estate  in 
fee;  since  nothing  else  could  be  sufficient  to 
satisfy  all  the  trusts. 

(c)  s  Str.  798 ;  «  AUc.  577. 
TOL.  II.  P 
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And  in  a  case  (d)  before  Lord  Hardmcke, 
while  Chancellor,  he  said,  "  If  land  be  given  to  a 
man  without  the  word  heirs,  and  a  trust  be 
declared  of  that  estate,  and  it  can  be  satisfied 
by  no  other  way  but  by  the  cestui  que  trusts 
[read  trustees]  taking  the  inheritance,  it  has 
been  construed  that  a  fee  passes  to  him  [read, 
them]  even  without  the  word  heirs/' 

And  in  Bagshaw  and  Spencer  (e) ,  Lord  Hard- 
wicke,  speaking  of  the  devise  to  the  trustees, 
observed,  "  That  part  of  their  trust  was  to  sell 
the  whole  or  a  sufficient  part  of  the  testator's 
real  estate,  for  payment  of  his  debts  and  funeral 
expenses:  that  this  would  have  carried  a  fee 
by  construction,  had  the  word  heirs  been 
omitted  out  of  the  devise,  because  the  trust 
was  to  continue  for  ever,  and  to  sell  and  convey 
a  fee :  that  this  was  the  opinion  of  the  whole 
Court  of  King's  Bench,  in  Shaw  v.  Weighy  and 
not  disputed  upon  the  writ  of  error  in  the  House 
of  Lords :  that  if  they  might  sell  the  inherit- 
ance in  the  whole  or  any  part  of  the  lands, 
not  by  force  qf  a  power^  but  by  virtue  of  their 
estate^  they  must  at  law  have  a  fee  in  the  whole ;. 
for  otherwise  it  must,  from  the  nature  of  the 
thing,  be  uncertain  what  they  have  occasion 
to  sell." 

Also,  from  several  cases  stated  in  former 
pages  of  this  chapter,  it  will  have  been  collected^ 

(d)  ViUiers  t.  ViUiers^  2  Atk.  7a ;  Gibson  v.  Ld.  Montfinif 
1  Yes.  4gi,  S.P. ;  Amb.  93^  S.  C. 
(ej  1  CoU.  Jut.  382 ;  a  Atk.  577. 
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that  to  give  a  general  power  of  disposition,  and 
not  to  limit  any  estate,  amounts  to  a  devise  of 
the  fee,  to  enable  the  person  to  whom  the  right 
is  given,  to  make  the  disposition,  and  enjoy  the 
property  in  the  mean  time. 

So  in  Markham  v.  Cooke  (fjy  George  Beau^ 
mont  gave  several  sums  of  three  pounds  a  year 
to  divers  persons ;  to  some  for  life^  to  others  in 
fee,  and  expressly  directed  that  one  of  the  an- 
nuities devised  in  fee,  should  be  paid  by  his 
trustee  or  executor^  and  afterwards  added, 
"  these  legacies  to  be  faithfully  paid  hy  my 
trustee^  John  Cook,  every  year,  and  yearly,  a 
month  after  Martinmas"  He  then  gave  several 
small  legacies,  and  willed  and  devised,  that 
William  Frith  should  not  be  removed  from  his 
farm  upon  any  account  whatsoever,  during  the 
term  of  his  natural  life,  he  paying  the  same 
rent  as  usual ;  and  that,  upon  his  leaving  the 
&rm,  whoever  came  into  it,  should  pay  after 
the  yearly  rent  of  nine  pounds.  Then,  imme- 
diately following,  was  this  clause,  ."  I  do  also 
leave  unto  my  trustee  and  executor,  out  of  the 
yearly  rents  of  the  farm,  one  pound  and  ten 
shillings  a  year  and  yearly,  for  repairs  and  other 
uses/'  He  afterwards  left  to  his  trustee  and 
executor  three  pounds  for  sawing  out,  &c.  and 
three  pounds  to  build  a  tomb  for  him  in  Tank- 
ersley  church-yard,  and  directed  him  and  his 
heirs  (g),  always  to  see  that  it  was  kept  in 

(f)  3  Burr.  1684.  (g)  See  3  Vet.  &  Bea.  i6o. 
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order.  Afterwards,  he  gave  several  directions 
find  legacies,  and  constituted  John  Cook^  before- 
named,  sole  EXECUTOR  and  trustee  of  that 
his  last  M'ill  and  testament,  he  paying  all  his 
just  debts,  legacies,  and  funeral  charges.  And  it 
was  held,  that  Johi  Cook  was  entitled  to  the  fee 
under  the  will.  And  by  Justice  Wilmot^  "  Here 
are  trusts  to  be  exercised,  which  the  trustee 
cannot  execute  and  effectuate,  without  having 
an  estatie  in  fee  decreed  to  him/'  And  Fififej, 
Justice,  added,  "  That  the  estate  must  be  co^ex- 
tensive  with  the  charges,  and  that  there  were 
annuities  charged  upon  the  real  estate,  and 
devised  in  fee.'' 

On  this  case  it  is  observable,  that  John  Cook 
might  have  taken  the  fee,  from  the  circumstance, 
that  he  was  to  be  the  testator's  executor  or  trus'- 
tee ;  and  that,  from  the  terms  in  which  the 
annuity  in  fee  was  devised,  it  appeared  that  he 
was  to  pay  this  annuity,  and  he  would  not  have 
had  any  fund  adequate,  in  point  of  estate,  to 
the  payment  of  this  annuity,  unless  it  had  been 
decided,  that  the  lands  passed  to  him  in  fee. 
It  is  also  observable,  that  some  acts  were  to  be 
done  by  him  and  his  heirs ;  and  in  a  recent 
caae  (h)^  this  circumstance  had  its  weight. 

And  in  Baddely  v.  Leppingwell  (i)^  Thamm^ 
lDe$  devised  his  copyhold  tenement  in  Castle 
Hedinghamj  to  Clement  Bareham^  for  his  natural 
life,  he  paying  thereout  yearly  and  every  year ^  by, 

(h}  CkoflHn  T.  Tm^kr^  3  Yes.  &  Baa.  160. 
(i)  3  Burr.  1533. 
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half-yearly  payments^  Sec.  and  gave  and  be- 
queathed two  other  copyhold  tenements,  con- 
sisting  of  two  cottages  and  a  herb-garden,  of 
the  yearly  value  of  five  pounds  and  six  shillings, 
to  Sarah  Boreham^  she  paying  thereout  forty 
shillings  a  year  to  her  sister  J.  Boreham.  On 
a  question,  whether  Sarah  Boreham  took  the 
fee  of  the  two  copyhold  tenements  devised  to 
hei,  it  was  held,  that  she  took  an  estate  of 
inheritance ;  partly  on  the  penning  of  the  differ- 
ent clauses  of  the  will,  (there  being  added  words 
of  express  limitation  to  one  devise,  and  the 
words  of  devise  to  Sarah  being  left  to  the  con- 
struction of  law,)  but  principally  because  the 
annuity  to  J,  was  payable  for  the  life  of  J;  and 
it  would  not  have  been  in  the  power  of  Sarah 
Boreham^  the  devisee  of  the  tenements  charged 
with  this  annuity,  to  pay  the  annuity,  unless 
she  had  a  larger  estate  than  for  her  own  life, 
since  she  might  have  died,  and  her  estate,  if 
for  her  own  life,  have  determined  in  the  life-time 
of  her  sister,  the  annuitant. 

The  like  determination  was  pronounced  in 
the  more  ancient  case  of  Read  v.  Halton  (k). 

In  that  case  a  devise  of  land  of  the  yearly 
value  of  sixteen  pounds  was  made,  upon  con- 
dition that  the  devisee  should  pay  to  his  two 
sisters  five  pounds  a  year ;  and  it  was  held,  that 
the  devise  passed  the  fee,  without  words  of 
limitation  in  the  will . 

(I)  ^  Mod.  95 ;  Spieer  r.  SpUer^  Godbolt,  38  -,  Cro.  Jac.  537 ; 
3  Roll.  Rep.  80.    . 
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The  reason  of  the  decision  is  reported  to  be^ 
that  the  estate  being  charged  with  payments  to 
the  sisters,  during  their  lives,  clearly  proved  the 
intention  of  the  testator  to  have  been,  that  the 
devisee  should  have  an  estate  in  fee-simple. 

Also,  in  Lee  v.  JVithers  (l)^  the  testator  de- 
vised to  his  son  the  lands  which  the  testator 
had  purchased  of  J  S ;  and  to  James^  his  son, 
the  lands  which  he  had  purchased  of  J  N  (being 
found  to  be'  of  the  value  of  twenty  pounds  a 
year,)  conditionally,  that  James  should  allow 
Nicholas,  another  son  of  the  testator,  and  for 
whom  no  other  provision  was  made  by  the  will, 
meatj  drink,  apparel,  and  conveniefit  lodging, 
during  his  life;  and  it  was  resolved  by  the  Court, 
that  the  fee  was  devised  to  James ;  for  Nicholas 
might  have  maintenance  immediately,  which 
should  be  a  charge  to  James,  before  any  profits 
mi^ht  be  received. 

Though  the  reason  be  applicable  to  the  next 
class  of  cases ;  yet  the  case  also  belongs  to  that 
class  of  cases  which  is  now  under  examina- 
tion. 

Also,  in  Loveacres  v.  Blight  (m) ,  John  Mudge, 
as  touching  such  worldly  estate  wherewith  it  had 
pleased  God  to  bless  him  in  this  life  (for  these 
were  the  introductory  words  to  his  will,)  gave, 
devised,  and  disposed  of  the  same,  in  manner 
following;    and  first  of  all  he  gave   and  bc- 

(IJ  T.  Jones,  107 

Cm)  Cowp.  353 ;  also  Beezdey  v.  Woodhmscy  4  Tenn 
Rep.  89. 
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queathed  to  Elizabeth  Mudge^  his  dearly  be- 
loved wife,  the  sum  of  five  pounds,  to  be  paid 
yearly  out  of  his  estate,  called  Gloze^  and  also 
one  part  of  the  dwelling-house,  being  the  west 
side,   with  as  much   wood  croft  home   at   her 

as  she  should  have  need  of,  by  his 
executors  thereinafter  named ;  and  then  devised 
in  these  words:  "  I  give  unto  my  grand-daughter 
EHzabeihy  the  sum  of  five  pounds,  to  be  paid 
twelve  months  after  my  decease.  Iteniy  I  give 
unto  John  Mudge  and  Robert  Mudge^  my  two 
sons,  whom  I  make  my  ordain 

my  sole  executors  of  this  my  last  will  and  tes« 
tament,  all  my  lands  and  messuages,  by  them 
freely  to  be  enjoyed  alike/'  And  Lord  Mam-- 
Jieldy  in  delivering  the  opinion  of  the  Court, 
observed,  ^^  The  question  is  always  a  question  of 
construction^  and  depends  upon  observations 
naturally  arising  out  of  the  will  itself;  and 
therefore,  if,  in  this  case,  there  are  words  in 
the  will,  which  denote  an  intention  in  the  tes- 
tator, to  give  his  sons  more  than  an  estate 
for  hfe,  the  Court  will  give  effect  to  that  in* 
tention. 

*^  The  material  observation,  upon  which  it  has 
been  argued,  that  the  testator  meant  to  give  his 
younger  son  a  fee  in  this  case,  is  a  bequest  to 
his  wife  of  an  annuity  of  five  pounds,  &c.  which 
he  gives  thus :""  and  then  his  Lordship,  stating 
the  words,  continued,  "  It  is-clear,  in  thig  de- 
vise, some  word  is  misplaced  or  left  out ;  and  \ 
^yhere  that  is  the  case,  if  it  be  necessary  to 
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discover  the  intention  of  the  testator,  the  Court 
may  supply  it. 

•*  Now,  the  most  obvious  word  to  be  supplied 
here,  as  it  strikes  me,  is  the  word  request :  at 
her  request,  would  make  the  sense  complete. 
Then,  as  to  the  devise  itself,  the  five  pounds  is 
directed  to  be  paid  by  the  executors,  out  of  the 
estate^  and  the  wood  is  to  be  provided,  at  all 
events ;  it  therefore  must  be  supposed  to  b« 
brought  home  from  off  the  estate.  But  if  the 
executors  were  to  take  only  an  estate  for  life, 
they  would  not  be  able  to  pay  the  annuity 
during  her  life  out  of  the  profits  only,  or  furnish 
all  the  wood  she  might  want,  because  the  stock 
on  this  estate  might  fall  short.  It  is  but  rea* 
sonable,  therefore,  to  infer,  that  such  an  interest 
was  intended  as  would  enable  them  to  comply 
with  the  testator's  directions  fiiUy  and  com-- 
pletely  in  every  respect.  The  next  observation 
arises  upon  the  words,  ^  whom  I  make  my 
and  ordain  my,'  &c.  The  word  «iy,  without 
some  addition,  means  nothing  at  all.  It  cannot 
mean  executors,  because  the  testator  has  ex^ 
pressly  inserted  that  word  afterwards.  It  seems 
therefore,  most  proper  to  insert  the  word  heirs. 
But  I  rest  upon  the  other  grounds^  rather  than 
upon  the  conjecture,  how  the  blanks  should  be 
filled  up.  The  last  observation  is  to  be  drawn 
from  tlie  wo/ds  ^freely  to  be  possessed,  ^c/ 
Now,  the  word  freely  strikes  me  as  a  very 
material  word ;  for  the  testator  has  charged  the 
estate  with  the  payment  of  the  annuity  to  his 
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wife,  &c.  80  that  he  could  not  mean  by  the 
word  freeh/9  to  give  it  free  from  incumbrances* 
The  free  enjoyment,  therefore,  must  mean  free 
Jwm  all  limitations ;  that  is,  the  absolute  pro- 
perty of  the  estate.  Upon  these  observations, 
arising  on  the  face  of  the  will  itself,  coupled 
with  the  introductory  clause,  he  declared  him- 
self of  the  opinion,  as  did  the  whole  Court,  that 
the  will  passed  the  estate  of  the  fee/' 

In  introducing  these  observations.  Lord 
Mansfield  said,  "  If  an  estate  be  given  to  ^,  to 
be  sold  for  payment  of  debts  and  legacies,  the 
purpose  to  be  answered,  makes  it  a  fee,  without 
words  of  limitation ;  and  more  generally,  that 
wherever  any  thing  is  directed  to  be  done^  which^ 
strictly  speakings  an  estate  for.  life  only  may 
not  be  sufficient  to  answer^  the  Court  wUl  imply 
afee(n)r 

And  in  Goodright  on  the  demise  of  Baker 
V.  Stocker  (o)^  already  noticed  in  a  former  part 
of^is  Essay,  the  testator  introduced  the  de- 
vises in  his  will  with  these  words:  ^^  As  touching 
all  such  temporal  estate  of  lands,  goods  and 
chattels,  as  God  hath  endued  me  with,  I  give^ 
devise,  and  bequeath  thereof,  as  foUoweth  :'*  and 
devised  to  his  godson,  John  Baker^  his  higher 
house,  being  near  the  Market*place  in  Sidmouthf 
he  paying  yearly  and  every  year,  out  of  the 
said  higher  house^  the  sum  of  fifteen  shillings 
unto  his  grand-daughter,  A.  Halstaff. 

(n)  See  abo  %  Atk.  577.  (0)  5  Term  Rep.  13* 


218  AS    TO    WILLS. 

The  point  to  be  decided  was,  whether  the 
devisee  took  an  estate  for  lijv  or  in  fee  f  And 
Lord  Kenyan^  after  commenting  on  the  effect 
of  introductory  clauses,  observed,  "  That  it  was 
very  properly  admitted,  that  the  words  '  paying 
yearly  and  every  year^  were  sufficient  to  pass 
the  fee ;  that  the  annuity  was  intended  to  con- 
tinue during  the  grand-daughter's  life,  (though 
it  is  not  so  expressly  mentioned ;)  and  there- 
fore, of  necessity,  J.  Baker^  the  devisee,  must 
take  an  estate  in  fee ;  and  that  all  the  doctrine 
on  this  subject  was  to  be  found  in  Baddely  \. 
Leppingwell  (p)^  Andrew  v.  Saut house  (q)^  and 
Frogmorton  v.  Holy  day  (r). 

And  in  Doe  v.  Richards  (s),  Henry  Rich-- 
ardsj  after  bequeathing  a  certain  leasehold 
estate  (to  which  he  was  entitled  for  the  residue 
of  a  term  of  years,  determinable  on  three  lives,) 
to  his  sister,  Jane  Deudney^  subject  to  a  mort- 
gage, and  payment  of  several  sums,  devised  in 
the  following  words :  "  All  the  rest,  residue,  and 
remainder  of  my  messuages,  lands,  tenements, 
hereditaments^  goods,  chattels,  and  personal 
estate  whatsoever,  my  legacies  and  funeral  et- 
penses,  being  theeeout  paid  (t)y  I  give,  de- 
vise, and  bequeath  unto  my  said  sister  Jane 
Dewdney,  and  do  hereby  constitute  and  appoint 
her  whole  and  sole  executrix  and  residuary 
legatee  of  this  my  m\l" 

(p)  3  Burr.  1533.  (q)  5  Term  Rep.  294, 

(r)  3  Burr.  1618.  (s)  3  Term  Rep.  356. 

(t)  See  Dtnn  v.  MeUor^  5  Term  Rep,  558 ;  4  East,  499, 
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The  question  was,  whether  Jane  Demdney 
took  only  an  estate  for  life  ?  And  by  Lord 
Kenyan^  Ch.  J.  "  The  Court  will  not,  indeed, 
anxiously  seek  for  words  to  disinherit  the  heir 
at  law,  though  they  will  endeavour  to  give 
efiect  to  the  intention  of  the  devisor.  In  this 
case,  no  person  who  reads  the  will,  except  a 
lawyer,  can  have  any  dou'bt  on  the  meaning  of 
it ;  for  he  devises  all  the  rest,  residue,  and  re- 
mainder of  his  messuages,  lands,  tenements, 
hereditaments,  goods,  and  personal  estate  what- 
soever, to  his  sister,  and  appoints  her  sole  ex- 
ecutrix and  residuary  legatee.  I  admit,  indeed, 
that  those  words  alone  are  not  sufficient  in  law  to 
carry  a  fee ;  but  I  rely  on  the  words  which 
immediately  follow,  *  my  legacies  and  funeral 
expenses  being  thereout  paidy  as  sufficient  for 
that  purpose.  For  the  fund  which  is  to  answer 
those  demands  ought  to  be  as  ample  as  possible. 
Those 'charges  extend  to,  and  are  to  be  taken 
out  of,  the  property  which  was  before  given  to 
the  residuary  legatee ;  and  if  that  devise  did 
not  comprise  the  whole  of  the  devisor's  estate, 
(the  interest  as  well  as  the  land)  the  legacies 
and  funeral  expenses  might  not  be  paid.''  And 
after  noticing  the  case  of  Batidely  v.  Lepping- 
well,  already  cited  in  this  Essay ;  aad  that  the 
Court  held,  that  a  fee  passed  by  that  devise, 
though  there  were  not  any  words  of  inheritance, 
because  the  annuity  to  be  paid  by  the  devisee 
might  last  longer  than  his  life,  he  continued  to 
observe,  «  and  as  it  is  plain,  that  such  was  the 
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intention  of  the  testator  here  (uj^  I  am  glad  to 
find  the  word  thereout^  in  this  derise,  without 
which  the  other  words  would  not  have  been 
sufficient  to  give  efiect  to  that  intention  :  and 
I  think  this  is  not  extending  the  rule  feirther 
than  the  case  I  alluded  to/' 

To  these  observations,  Mr.  Justice  Ashurst 
added,  "  According  to  the  words  of  this  devise, 
all  the  legatees  may  call  on  the  devisee  for  their 
demands ;  therefore,  it  must  be  taken  to  have 
been  the  devisor's  intention  to  give  her  where* 
withal  to  pay  them/'  The  other  two  Justices, 
Buller  and  Grose^  concurred :  Mr.  Justice 
BuUer  stating,  "  That  the  latter  part  of  this  will 
was  an  additional  reason  for  supposing  that  the 
devisor  intended  his  sister  should  take  the  fee ; 
because,  after  the  above  devise,  he  makes  her 
sole  executrix  and  residuary  legatee" 

The  counsel,  who  argued  on  the  part  of  the 
heir  at  law,  rested  their  case  on  the  distinction 
between  a  charge  on  the  land^  and  a  charge  on 
the  person  of  the  devisee ;  attempting  to  show, 
that  in  the  case  before  the  Court,  the  devisee 
was  not  personally  answerable  for  the  debts  and 
legacies ;  and  concluding*!  that  the  devisee 
therefore  took  only  an  estate  for  life. 

The  Court,  however<»  considered  the  case  iii 
a  different  point  of  view  ;  they  agreed,  that  the 
debts  and  legacies  were  charged  on  the  land ; 
and  they  concluded,  that  the  devisee  was  to  pay 
them  out  of  the  landy  and  therefore  must  have 

(u)  3  Term  Rep.  ^q* 
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the  fee^  as  the  only  estate  which  would  certainly 
enable  her  to  fulfil  the  testator^s  intention. 

And  Lord  Elknbaraugh  (v)  said^  the  charge 
was  on  the  devisee,  in  respect  of  the  estate  in 
his  hands. 

From  these  observations,  it  will  appear,  that 
.  the  last  cited  case  falls  under  the  arrange- 
ment of  the  next  as  well  as  the  present  head  of 
division ;  at  the  same  time,  it  furnishes  a  dis« 
tinction  equally  illustrating  the  law  as  stated 
under  both  heads. 

In  Ihe  V.  Richardsy  the  cases  of  Dickins  v. 
Marshatt  (npj^  and  Canning  v.  Canning  (yj^ 
were  cited. 

In  the  former  of  these  cases,  the  testator 
devised  all  his  lands  and  goods  after  his 
debts  and  legacies  paid,  to  Richard  Toby  and 
Mary  J  his  children,  equally  to  be  divided  be- 
tween them ;  and  in  the  latter  case,  the  devise 
was  of,  &c.  *^  after  his  just  debts,  legacies,  and 
fiineral  expenses  are  fully  satisfied  and  paid :'' 
and  in  each  case,  it  was  held,  that  aH  estate  for 
life  only  passed  (z) . 

To  these  remarks  it  may  be  added,  that  in 
Doe  V.  Richards  (a)y  Mr.  Justice  BuUer,  in 
reference  to  an  observation  which  fell  fr<Hn  Mr. 
Jnstiee  Ashurst^  declared  it  to  be  hiiroj^isuon, 
that  if  thei  devise  had  been  to  his  sister,  ^'  psyiog 

fv)  4  Eail»  490.  (sj  Crow  filis.  S|(»» 

Cy)  MoMlej,  940. 

ftj  Dmr.  BawuMMmj  3  M«u«fc  fUtw.  516.  S.  P. 
CaJ  i  Tern  Bip.  35a« 
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the  legadeSy  ^.  out  of  the  rents  and  projih^^ 

that  also  would  have  carried  the  inheritance ; 

"  for  (said  he)  there  is  a  distinction  between  a 

devise  to  trustees,  to  pay  out  of  the  rents  and 

profits,  and  out  of  the  annual  rents  (h).    In  the 

former  case,  .they  have  ?i  power  of  selling  the 

estate ;  not  so  in  the  latter/' 

In  Annesley  v.  Chapman  (c) ,  William  Lock^ 

who  was  bound  in  an  obligation,  that  forty 
pounds  should  be  paid  annually  to  his  wife, 
during  her  life,  made  his  will,  and  devised  to 
his  sons,  and  declared  that  his  devise  to  them 
vias^  for  the  purpose  that  they  should  contribute 
part  and  part  alike,  towards  payment  to  his 
wife,  of  forty  pounds  per  annum,  during  her  life, 
which  the  testator  added,  I  am  bound  to  pay  ; 
and  because  the  charge  was  not  imposed  by 
the  mU  on  the  wife,  it  was  held,  that  the  will 
only  gave  it  an  additional  security,  and  did  not 
amount  to  a  charge,  so  as  to  entitle  the  devisees 
to  an  estate  in  fee.  On  the  propriety  of  this 
decision,  there  is,  under  the  circumstances  of 
the  case,  great  reason  for  doubt.  This  doubt 
was  suggested  in  the  former  edition;  and  the 
observation  of  Lord  Kenyon^  in  the  case  of 
Andrew  v.  Souihouse  (d)y  strengthens  the  ob- 
jection to  this  determination.  In  Andrew  v. 
^Southouse^  the  devise  was  in  these  words :  ^^  I 

(h)  1  Eq.  CaB.  Abr.  199,  pi.  7,  8;  but  see  Dtnn  t.  M^r, 
5  Term  R«p.  558. 

(cj  Cro.  Car.  157 ;  WQles^  659 ;  Chodright  t.  Stoekeff  5  Term 
Rep.  13.  (dj  5  Term  Rep.  ags. 
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give,  devise,  and  bequeath  all  those  my  mes- 
suages, lands,  tenements,  and  hereditaments  in 
Whitehillj  late  the  estate  of  T.  Christie^  Esq. 
deceased,  and  all  other  ray  part,  share,  and  fh^ 
terest  of  and  in  the  estates  of  the  said  T.  Christie^ 

unto  my  said  sister  Andrews^  and  her 

assigns,  during  the  term  of  her  natural  life;  and 
from  and  after  her  decease,  I  give  and  bequeath 
the  same  unto  E.  Southomej  grand-nephew  of 
my  late  husband,  charged  and  chargeable 
nevertheless  to  and  with  the  payment  of  one 
annuity,  or  yearly  rent-charge  of  twenty  pounds 
per  annum,  to  James  Toothy  grand-nephew  to 
Christie  Southouse^  Esq.  and  his  assigns,  to 
commence  from  and  immediately  after  my  de- 
cease, and  payable  quarterly,  by  even  and  equal 
portions. 

The  question  was,  whether  E.  Southouse  took 
an  estate  for  life  or  in  fee  ? 

On  the  several  expressions  of  the  will,  it  was 
determined,  that  he  took  the  fee. 

On  the  part  of  the  heir  at  law,  it  was  con- 
tended, that  the  land  itself,  and  not  the  person 
of  the  devisee,  was  charged  and  chargeable 
with  the  annuity  ;  and  therefore,,  into  whatever 
hands  it  might  come,  the  annuity  would  still 
remain  during  the  life  of  /•  Tooth ;  nor  could 
any  loss  accrue  to  £.  Southouse,  on  the  other 
hand,  because  he  would  be  no  longer  bound 
for  the  payment  of  it  than  during  his^.  possession 
of  the  estate  out  of  which  it  issued. 
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But  Lord  Keni/on  observed,  that  it  was  not 
indeed  to  be  forgotten,  that  there  were  old 
cases  in  which  the  judgments  of  the  Courts 
in  cases  of  this  kind  proceeded  on  more  limited 
grounds  than  those  in  more  modern  times ;  the 
case  cited  from  Croke,  [Annesky  v.  Chapman^} 
for  instance:  and  after  commenting  on  the  differ- 
ent expressions  in  the  will,  he  observed,  "  Then 
the  words  of  the  devise  to  E.  Southouse  are, 
charged  and  chargeable,  nevertheless,  with  the 
payment  of  an  annuity  of  twenty  pounds  to 
/.  Tooth  for  life.  But  out  of  what  estate  could 
that  annuity  be  paid,  if  £.  Southouse  did  not  take 
an  estate  in  fee  ?  for  the  annuity  was  intended  to 
be  for  J.  Soiahouse's  life,  and  he  might  survive 
E.  Southouse  f  and  he  declared  himself  clearly 
of  opinion,  that  an  estate  in  fee-simple  passed  to 
£.  Southouse.  And  Ashurstj  5.  added,  he  should 
doubt  whether,  if  E.  Southouse  were  not  to  take 
a  fee,  and  he  were  to  die  in  the  life-time  of  the 
annuitant,  J.  Tooth,  the  annuity  would  be  pay- 
able after  his  death  to  J.  Tooth. 

Jenkins  v.  Jenkins  (e) ,  proves  the  same  doc- 
trine. It  also  leads  to  the  conclusion  (though 
that  conclusion  is  less  doubtful  than  the  Court 
treated  it)  (f)^  that  the  charge  of  an  annuity 
lor  the  life  of  B,  when  the  charge  is  the  ground 
for  fixing  tlie  measure  of  the  estate   of  the 

(€)  Will^n's  Rep.  650. 

(f)  Doe  d.  Beasdey  v.  Wpodhouse,  4  Term  Rep.  89 ;  Spiar 
T.  Spker,  Cro,  Jtte.  597$  Lee  ▼.  WUhen,T.  Jo&ei,  107. 
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the  estate  of  the  devisee,  should  confer  a  title  to 
the  fee,  and  not  merely  for  the  Ufe  of  B. 

In  that  case,  the  testator  gave  to  Mary 
Harper  J  "  five  pounds  a  year,  to  be  paid  to  her 
out  of  the  premises  in  question,  by  his  execu- 
tors, as  long  as  she  should  live,  and  to  be  paid 
quarterly  ;'  and  he  gave  to  John  Jenkins^  "  all 
his  lands,  goo^ls,  and  chattels,  with  his  money 
out  on  bills  and  bonds,^'  and  appointed  him 
sole  executor.  And  it  was  decided,  that  the 
devisee  was  not  tenant  for  his  own  life. 

And  WUleSf  Ch.  J.  in  delivering  the  judge- 
ment of  the  Court,  observed,  "  We  found  our 
opinion  on  this,  that  as  the  annuity  is  to  be 
.  paid  by  the  executor,  and  to  be  paid  out  of  the 
estate,  the  intent  of  the  devisor  cannot  take 
place,  unless  the  executor  has  at  least  such  an 
estate  in  the  lands  devised  as  will  last  as  long 
as  the  annuity  is  payable.  Whether  he  ha3  an 
estate  for  the  life  of  the  annuitant  only,  or  in 
fee,  we  need  not  determine  in  this  action,  be- 
cause the  annuitant  is  alive  ;  but  we  are  rather 
inclined  to  think  he  took  an  estate  in  fee,  be- 
cause there  is  no  one  case  where  a  devisee,  by 
virtue  of  the  word  *  paying,'  has  been  adjudged 
to  have  a  larger  esl^te  than  for  his  own  life,  in 
which  it  has  not  also  been  adjudged,  that  he 
took  an  estate  in  fee.  And  in  answer  to  an 
observation,  that  it  is  only  said  to  be  paid  by 
the  executor,  and  his  heirs  are  not  mentioned, 
we  think  that  of  no  weight ;  for  saying,  that 

TOL.  II.  Q 
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bis  executor  is  to  pay,  it  is  only  descriptio  per^ 
sofKBy  and  is  just  the  same  as  if  he  had  said 
to  be  paid  fey  John  Jenkim.*' 

It  may  also  be  added,  that  an  estate  ibr  tbie 
4tfe  of  the  aiinuitant^  would  be  of  less  value  to 
the  devisee,  than  an  estate  for  bis  own^^. 
This  consideration  decides  the  judgment  ^ 
lihe  Courts  to  raise  a  fee,  rather  tban  an  estate 
pur  mrtpe  w  from  the  charge. 

In  RandaH  v.  Tuchin  (g),  the  testator  be- 
queathed to  Samuel  Groves  and  his  wife  i§at^ 
ifah  Glf(n)es^  ftnd  'the  surviitor  of  them>  the  sum 
of  five  s4iil4ings  per  week,  to  be  paid  to  thsm 
weddly,  from  ii»id  out  of  the  estates  bequeathed 
to  his  iiieoe,  If ifffi^  Prioe^  and  her  son,  Marmus 
Price. 

And  from  this  charge,  as  well  as  on  otbenr 
grounds.  Sir  V.  Cabbs  and  Chambre  inieri^ 
^a  fee  m  the  devisees.  Sir  V.  Gibbs  observed, 
^^  It  is  cle^r  that  the  testator  contemplated  tbat 
it  (the  annuity)  was  to  be  paid  omt  of  that  wbiob 
fee  bad  before  given  to  MaryFrice  and  Marmm 
Priae ;  and  it  therefore  shows,  that  he  meaot 
a  larger  estate  than  for  life  ^hou^d  pass  to 
them*" 

Freak  v.  Lee  (h)^  had  carried  the  doctrine 
to  this  extent.  The  fee  passed  to  tbe  devisee 
und€r  a  will,  attended  with  these  circumstances : 
Richard  Lee  was  seised  of  the  lands  in  question^ 

Cg)  ^  Taunt.  410. 

(hj  PoQexf.  553;  T«  Jones,  113. 


bding  a  ten^fxient  ia  Pinhowy  alias  Pf nn,  of  the 
iralue  of  ten  pounds  per  annum,  and  of  other 
lands  in  reversion  immediately  expectant  after 
an  estate  for  one  life  yet  in  beia;^,  lying  likewise 
in  PinhoWj  of  the  value  of  thirty-four  pounds 
^r  annum,  in  possession,  rent  forty  shillings 
{>Qr  annum :  be  was  also  possessed  of  two  other 
estates  and  terms  for  years  in  PoUhWy  in  HetmF 
tree ;  the  one  determioable  on  the  death  jof 
Jtme  Way^  in  the  will  named  ;  the  other  deter- 
tninable  on  the  death  of  EUz.  Gandy^  in  the 
will  l^wise  named. 

Ridiard  Lee,  being  so  seised,  made  his  will 
3&t\i  December  1665,  whereby  he ,  devised  to 
J^hn  Lecj  twenty  pounds,  to  be  paid  within 
ttwo  moiiths  after  his  decease,  out  of  his  land^ 
at  Pirm ;  to  Martha  Lee,  fifly  pounds,  within 
two  years  after  his  decease,  out  of  his  lands  at 
Pimii  to  Luke  Lee,  five  pounds,  within  twelve 
months  after  his  decease,  out  of  his  lands  ^t 
Pinn;  and  to  divers  others,  in  all  about  one 
inmdred  pounds.  Then  comes  thi^s  clause:  ^^  I  do 
igiK^e  unto  Riohdrd  Lee,  son  of  Alice  Lee^  all 
jny  land  at  Pinhow;  and  my  two  leases  at 
Polslow,  during  the  natural  lives  of  Jane  Way 
•end  iEiizabeth  Gandy  f  and  he  made  Alioit  Lee 
ids  esecutriK  to  see  his  will  executed. 

These  two  cases  carry  the  law  to  its  utmost 
verge  (i) . 

The  full  apd  particular  statement  given  of 

(i)  a^e  Boe  V.  JDttw»  dJSIau.  &  S«br.  5^9. 

Q  2 
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the  opinions  of  the  Judges,  who  determined  the 
several  cases  introduced  under  this  head,  as 
deKvered  at  the  time  they  pronounced  their 
]udgments  on  these  cases,  supersedes  the  neces- 
sity of  any  additional  comments  • 

The  observations  which  fell  from  the  Bench, 
are  the  best  and  surest  guide  to  the  interpre- 
tation of  the  rule,  and  to  a  perfect  understand- 
ing of  the  reasons  on  which  each  respective  case 
was  determined  ;  they  will  lead  the  student  to 
form  an  opinion  on  cases  open  to  the  same  or 
similar  arguments.  One  observation,  however, 
may  not  be  inapplicable.  The  principle  on 
which  the  cases  of  this  class  have  been  deter- 
mined is,  that  if  the  devisee  were  to  take  an 
estate  for  his  own  life,  being  the  estate  which 
the  construction  of  law  would  give  him,  inde- 
piendently  of  the  circumstance  of  the  charge, 
that  estate  would  not,  certainli/^  continue  as  long 
as  a  charge  to  exist  for  a  different  period.  It 
therefore  follows,  that  when  the  language  of 
the  will  would  give  an  estate  of  the  same  ex-* 
tent  as  the  charge,  the  reason  for  holding  a  fee 
to  pass  by  reason  of  the  charge  which  is  created, 
will  not  iipply. 

**  The  Courts  Cfc)y  indeed,  have  gone  as  far 
as  they  could,  to  give  the  absolute  interest 
to  the  first  devisee ;  but  there  are  certain 
limits  which  they  have  put  on  their  con* 
struction  of  wills,  and   we   must  take   care 

(kj  5  Tem  Rep.  56a ;  per  Lord  Keuyon^    . 
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not  to  transgress  them.  Where  a  devisee  is 
directed  to  pay  an  annual  rent-charge,  or  a 
solid  sum,  to  another  person,  out  of  the  estate 
devised,  it  has  been  properly  decided,  that  the 
devisee  should  take  a  fee,  because  he  might  be 
a  loser,  unless  the  estate  in  his  hands  were,  in 
all  events,  sufficient  to  enable  him  to  bear  those 
charges/' 

On  principle,  and  also  by  decision,  it  is 
clear,  that  this  rule  is  applicable  to  those  in- 
stances only  in  which  the  devise  is  left  to  con- 
struction or  implication/  If  there  be  a  devise 
in  express  terms/or  life  (l)^  or  in  tail(m)j  or  for 
years,  this  express  estate  cannot,  by  construc- 
tion, be  converted,  by  any  of  the  circumstances 
which  are  noticed,  into  an  estate  in  fee. 

So  by  express  words,  or  by  words  of  explani^ 
tion,  a  devisee  may  be  merely  tenant  in  tail,  al- 
though there  is  a  direction  to  him  to  grant  an 
annuity. 

This  decision  was  pronounced  in  a  case  m 
which  there  was  a  devise  to  one  and  his  heirs, 
with  a  limitation  over  if  he  died  without  heirs- 
of  his  body  (n) . 

It  is  fair,  however,  to  state,  that  the  limitation 
over  was  to  the  person  to  whom  the  annuity  was 
to  be  granted;  and  yet,  it  is  apprehended,  that 

(I)  Dee  T.  Trouiy  15  East,  394;  Doe  t.  Fj^Ues,  Cowp.  385, 
and  i^a ;  Doe  d.  BurdeU  t«  Wrighte,  1  Barn.  4  Aid.  71a 
(m)  Nm^  and  Wife  t.  L^h,  7  Taunt  85. 
(nj  DuUan  t.  Engram^  Cro.  Jao.  497* 
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6^11  in  die  absence  o£  ikas  circmnsttinoe,  aift^ 
estate  in  tail  only  would  have  passeck 

As  to  the  cases  of  the  fourth  general  heariv 
th^  fee  will  pass  by  a  devise  in  a  wiJl^  when  tbe 
devisee  is  made  personally  liable  to  the  payment 
of  a  sum  in  gross$  of  an  annual  sum,  or  to^  gs*^ 
or  to  relinquish  any  other  benefit,  and  iw 
estate  is  limited  to  him,  and  consequently;  in 
the  intendment  of  law,  he  may  receive:  a  pre- 
judice fojj  unless  it  should  be  decided  that  he 
took  an  estate  in  fee. 

In  the  first  place,  there  must  be  discarded 
firom  this  class,  those  cases  in  which  a  chattel 
interest  has  passed  for  the  pa3rment  of  debts. 

These  cases,  with  the  distinctions  of  which 
they  are  susceptible,  will  be  stated  in  the  chap* 
ter  on  Estates  for  Years. 

The  leading  distinction  may  be  thus  ex- 
pressed :  "  A  devise  to  ^,  in  trust  to  pay  debts, 
would  pass  a  fee  ;  while  a  devise  to  A,  till  the 
testator's  debts  shall  be  paid,  would  pass  a 
chattel  interest  only/' 

And  some  of  the  cases  arranged  under  this 
hea,d,  and  even  Colyer's  case,  (the  leading 
Mthority  for  the  distinction  which  governs 
these  cases,)  might,  with  equal,  indeed  greater 
propriety,  be  arranged  under  the  fourth  rule. 

The  rule  of  construction  now  under  exami- 
nation, (for  it  is  only  a  rule  of  construction,)  was 
adopted  at  an  early  period,  after  a  power  of 

(oj  WiUeg;  140* 
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alienation  by  viU  was  conferred  on  the  o:wa¥9; 
of  the  estate ;  and,  to  the  present  time,  hasi  con«^ 
tinually  been  observed.  Indeed,  it  is  pi^obabie, 
diis  rule  of  construction  had  been  laid  dowo 
]Hrior  to  the  statute  of  Wills,  and  applied  to 
devises  in  wills  under  customs  conferring  the» 
power  of  testamentary  alienation,  or  madi^. 
through  the  medium  of  uses  in  their  fiduciary 
state  (p)^ 

The  doctrine  of  the  rule  itself,  and  also  its 
extent,  are  to  be  explained ;  and  it  may  be  done 
in  a  few  words ;  stating  the  points  of  difference 
to  be  collected  from  the  Reports,  and  gi^in^ 
an  abstract  of  the  more  important  cases,  a& 
often  as  they  elucidate  the  .  point  under  consi- 
deration. 

That  the  rule  may  have  application,  the  sub^ 
ject  of  property  must  be  devised  to  the  person 
who  is  to  take  under  the  will. 

1st,  generally ;  that  is,  without  the  limitation  / 
of  any  estate,  or  any  declaration,  from  which  an 
intention  to  give  a  particular  estate  must  necesH 
sarily  be*  implied;  for  if  it  be  particularly 
expressed  (q) ,  or  must  necessarily  be  implied 
from  the  language  of  the  devise,  or  from  words 
introducing  asiother  gift,  that  the  devisee  shall 
have  the'  land,  or  other  SMbject  of  property,  for 

Cp)  4  EdW.  VI.  78,  cited  Bridg.  105;  Wettoch  v.  Hamondf 
^Itop;  91  ;  Merton  n  Bla<Jemore,  2  Atk.  340 ;  Gibson  y«  Moni" 
Jort,  2  Atk.  7a;  1  Veg.  491 ;  Ambl.  93;  ViUiers  v.  VillierSf 
«  Atk.  7a ;  Bagsha\D  v.  Spencet^  2  Atk.  57S ;  M6ore,  853. 

(q)  Dtfm  V.  Slattr^  5  Tenn  Rep.  335. 
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^particular  time^  either  for  years,  for  life,  or 
in  tail,  this  rule  will  not  govern  the  case. 
'  Nay,  even  a  devise  to  a  man  and  his  heirs 
and  assigns,  by  express  words,  subject  to  a 
charge,  may  be  reduced  to  an  estate-tail^  by  a 
clause  which  introduces  another  gift,  to  com- 
mence on  his  death  without  issue  (r) . 

And  if  there  be  a  devise  to  a  person  and  the- 
heirs  of  his  body,  chargeable  with  a  sum  of 
money  payable  by  the  devisee  and  his  heirs, 
this  devise  will  not  give  the  fee. 

The  word  heirs  will  be  referrible  to  the  heirs 
entitled  under  the  intail,  and  they  are  the  heirs 
of  the  body.  Doe  v.  Fyfdes  ($)y  is  an  authority 
for  that  conclusion.     In  that  case.  Lord  ManS" 

m 

Jield  admitted,  ^^  That  all  the  cases  in  which  the 
implication  arising  from  the  condition  of  paying 
money  was  admitted,  were  cases  where  the 
question  was,  whether  the  devisees  took  an 
estate  for  life  or  in  fee,  and  not  whether  they 
took  an  estate-tail  or  in  fee  ?''  And  in  Denn  v. 
Slater  (t)^  Lord  Kenyon^  referring  to  the  case 
of  Doe  V.  FyldeSj  admitted,  "  That  the  law  on 
this  subject  was  very  accurately  stated  by  Lord 
Mansfield'' 

The  result  of  Lord  Mansfield's  statement  of 

j  the  law  on  this  point,  (a  point  equally  applicable 

■  to  the  cases  in  the  former  division,)  is,  that 

where  an   estate  is  given  generally   withoul; 

(rj  Denn  r.  StaUr^  cited  infi-Oy  on  Estates-Tiul ;  Brie$  ^. 
Smith,  Willes,  u 
(i)  Cowp.  835.  (t)  5  Term  E^.  336. 
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adding  words  which  unmld  create  afee^  or  an 
estate-tail,  and  it  is  charged  with  the  payment 
of  annuities,  the  devisee  takes  a  fee. ;  but  that 
this  was  not  the  case  where  an  estate*tail  was 
given  to  the  devisee.    • 

-  The  object  of  the  Courts,  in  establishing  the 
rule,  was  to  comply  vath  the  presdmable  or 
supposed  intention  of  the  testator.  Of  conse- 
(juence, :  the  application  of  the  rule  cannot  be 
required  when  that  intention  is  expressed  by 
words  of  precise  gift ;  leaving  no  doubt  of  the 
extent  of  interest,  which  it  is  the  intention  of 
the  testator  to  give,  or  there  are  words  nega- 
tiving' the  construction  which  would  entitle  the. 
devisees  to  an  estate  in  fee.  Therefore,  in  Doe 
V.  Fyldesj  Lord  Mansfield  observed^  **  That 
there  never  was  an  instance  of  such  an  impli- 
cation, where  an  express  estate  for  life,  or,  an 
express  estate-tail,  was  given  in  terms^  though 
it  may  be  expressed  by  words  pf  desire  (u) ." 

2dly,  The  charge  must  be  imposed^  so  that 
the  person  to  whom  the  lands  are  devised  may 
be  called  on  for  payment  immediatelj/^  or  at 
some  FUTUKB  TiM£,  before  he  will  certain^ 
have  received,  out  of  the  profits  of  the  property, 
the  sum  he  is  to  pay,  or  the  charge  imposed 
on  him. 

The  person  on  whom  the  testator  has  be- 
stowed his  property,  is  supposed  by  law  to  be 

(u)  Ree^ei  t.  Garner^  ii  Mod.  so8;  AcUand  t.  AeUand, 
%  Vem.  687;  Doe  ▼.  Hoknm^ 8 TetmBep.  1 ;  GooiMe  v.  Mad'^ 
iem^  4  East,  496 ;  tupra. 
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M  6bject  of  Ins  bounty.  The  construction^ 
ilM>st  bkely  to  giTe  effect  to  that  iateation  will 
be  adopted.  Were  the  devisee  to  take  merely  an^ 
estate  for  li^e^  under  a  devise  to  him,  subject  to 
a  charge,  he,  in  legal  contemplation,  mighty 
if  he  paid  that  charge,  receive  a  prejudice  in- 
stead of  deriving  the  benefit  the  testator  is 
supposed  to  have  intended  for  him  (af) . 

Courts  of  Justice,  when  the  intention  of  the* 
testator  is  left  to  the  construction  of  law,  will 
not  presume,  that  the  devisee  is  to  take  the 
risk  of  a  loss. 

A  person  to  whom  lands  are  devi^d,.  subject 
to  a  charge,  may  die  as  soon  as  he  has  paid  the^ 
money  imposed  by  the  charge,  of  shortly  after- 
wards, and  before  he  has  received  the  amount.  • 

Neither  the  value  of  the  property,  nor  the 
time  at  which  the  legacy  or  sum  is  to  be  paid  ; 
nor  the  circumstance  that  the  devisee  has  raised- 
the  money  out  of  the  rents  and  profits  of  the 
lands  before  the  time  of  payment  has  elapsed, 
will  make  any  differenoe  in  the  construction 
of  law. 

The  judgment  of  the  Courts  must  be  formed 
on  the  situation!  of  the  parties,  at  the  period  whed 
the  testator  was  compiling  his  will ;  and  on  llie 
supposition  that  he  had  died  at  the  period  of 
the  date  of  his  wilL  It  is  by  a  reference  to 
that  period,,  that  %hfi  intention  of  the  testatov 
nMist  be  QoU80<;ed. 

(x2  Willes's  kep.  141. 
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CiMirtsare  influeiwed  to^  tHie  con«tni€tkm^  is 
the  possibihty  that  the  person^  to  v/hom  the 
laiKle  are  devised,  might  saetam  »  lo^,^  i#  kr 
trere  decided  that  lie  took  any  estate  hm  tliafn 
the  fee.      . 

The  val«ie  0S  the*  land*,  or  the  probability  of 
gain,  (and  though  thie'  probability  gwes  every 
cbanee,  shoFt  of  an  abfiokrte  certainty ,  in 
favor  of  the  devisee,)  will  not  vary  the  C0n« 
$tru€tioii^ 

To  entitle  the  devisee  to  the  fee*,  umler  a 
general  devise,  leading  the  intention  to  the  con- 
9tnletioi!>  of  law,  it  will,  in' the*  contemplatioR 
of  law  left  to  its  genuine  construction,  be  sulR- 
eient,  that  there  is  the  most  remote  possibility 
tbttt  the  devisee  may  susCain  a  Ibss^  should  it 
be'  decided  that  he  did  not  take  a  more  ample 
estate  t^an  for  his  life. 

In  Doe  V.  Fyldes  (y)^  Lord^  Man^ld  ad- 
verted to  this  rule  of  construction :  he  detailed 
and  elucidated  the  principle ;  showing  the 
grounds  on  which  it  prevailed. 

After  observing  on  those  caees  in  whiclj  ^ 
Court  bad  inferred  a  neeQssary  implieation  of 
an  estate  in  fee,  from  a  devise  of  lands  without 
any  words  of  limitation^  where  the  lands  were 
charged  with  a  gross  sum,  he  wWed',  *•  The 
doctrine,  in  those  cases,  began  wheo  die  modi* 
fieation  of  useis  was  by  way  of  eendilMn  7  and 
charging  the  devisee^  with  ilk  pajnent"  t4  a 

(y)  ctwpi  aas^ 
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gross  sum  was  looked  upon  as  a  conditiany  the 
non-performance  of  which  amounted  to  a  for- 
feiture of  the  estate.  The  direction  was,  to  pay 
a  sum  of  money,  by  way  of  condition,  and  the 
heir  entered  for  the  condition  broken.  Where 
the  testator  uses  no  words  of  limitation,  there 
the  rule  of  law  in  the  case  of  grants  and  deeds, 
that  without  words  of  limitation  it  shall  be  for 
life,  and  for  life  only,  takes  place.  But  in  the 
case  of  a  will,  the  manifest  intent  of  the  tes« 
tator  is  decisive,  and  need  not  be  expressed  in 
any  formal  words.  The  certainty  that  the  tes- 
tator must  mean  a  bounty  and  benefit  to  his 
devisee,  is  sufficient  to  supply  the  want  of  a 
formal  limitation. 

Thus,  it  was  observed  by  Ch.  J.  Willes(z)f 
^^  If  a  man  devise  an  estate  to  another,  paying 
his  debts,  or  paying  a  certain  sum  in  gross,  the 
devisee  takes  a  fee-simple.  It  wajs,  indeed, 
formerly,  a  doubt  whether  or  not  he  took  a 
fee-simple,  unless  the  sum  exceeded  the  annual 
sum ;  but  it  has  long  been  settled,  that  such 
devise  gives  a  man  a  fee-simple  without  any 
regard  to  the  quantum  of  the  debts,  or  of  the 
sum  devised  to  be  paid,  and  the  value  of  the 
lands.'' 

.  And  Lord  Kenyan  observed  ^aj,  "  The  ques- 
tion has  always  been,  whether  the  charge  is  ta 
be  paid  pnly  out  of  the  rents  and  profits  of  the 
estate ;  or  whether  it  is  to  be  paid  by  the  devisee 
at  all  events  ?  in  the  former  case,  the  devisee  only 

(Mj  WiUm's  Rep. .  140.  (a)  8  Term  Rep.  a. 
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takes  an  estate  for  life,  but  in  the  Ititter.he 
takes  a  fee ;  otlierwise  he  might  be  a  loser  by 
the  devise." 

In  those  instances  in  which  the  sum  charged  ' 
is  directed  to  be  paid  out  of  the  rents  and  profits 
of  the  land  (bj  generally j  or  when  and  a^,  oc 
after  they  are  received,  the  person .  to  whom 
the  land  is  devised,  is  not,  by  any  direction, 
under  an  obligation  to  advance  any  money 
beyond  the  amount  of  the  rents  which  shall 
come  to  his  hands.  .  For  this  reason,  he  cannot, 
without  his  own  voluntary  act,  receive  any  pre« 
judice  by  the  charge,  or  be  affected  by  it, 
otherwise  than  by  a  diminution  of  the  income 
of  the  estate  as  to  his  interest,  or  by  postponing 
his  right  to  the  enjoyment  till  the  sum  charged 
shall  be  raised ;  and  therefore  there  is  not 
any  ground  to  extend  the  intention  of  the  tes- 
tator beyond  the  words  of  the  will,  and  the 
general  interpretation  of  the  law  on  thesQ 
^words,  abstractedly  from  the  charge;  and 
'accordingly  the  devisee  will  have  a  mere  estate 
for  life.  Let  it,  however,  be  remembered,  that 
if  a  tenant  for  life,  or  in  tail,  discharge  an 
encumbrancer,  he  has  a  right  to  stand  in  the 
place  of  the  creditor. .  This  is  a  rule  of .  equity 
and  not  of  law  (c)  • 

The  prominent  distinction  that  the  de* 
visee  shall  have  an  estate  in  fee,  without  any 
words  of  limitation,  when  the  devise  is  to 

ChJ  8  Eart,  141. 

fcj  Jaaei  t.  MangOMt  I  BffO«  C.  C.  flo6 ;   Skrm^wy 
Skrewiuryp  1  Vei.  J110.  fl«7» 


gfinettlHy,  and  lie  is  .iMalMl  by  l^e  te^tatiw 
»  a  fuermn  *who  ib  to  be  iiasbte  to  tiie  pay-* 
ment  of  a  sum  of  money ;  and  an  estaOse  fyt 
Mb  tffdy,  Muhen  be  is  no  otherwise  answerable 
f  than  ki  'respect  >o^  the  profiU  of  tbe  land,  and 
be  is  ndt'to  '^pay  tbe  diarge  iUl  Ae  t^  teodtei 
lAie  tmeMfis  ^  'doing  it,  was  taken  in  Coh^t 
case/^;),  'and  to  this  ^time  has  remained  tbe 
irude  cf  oonstracftien. 

I«i  Od^er^^ta^  awantiad  issue  a  daugbter; 
tfid  <by  bis  *wiU,  in  writing,  devvged  part  of  fais 
krUd  to  his  daughter,  and  other  part  to  bis 
wife,  for  life  ;  tbstt  with  tiie  prcfiU  she  ^hauld 
Mng  up  his  daughter,  and  that  after  ber 
tieaith,  it  ^hoald  remain  to  his  brother,  pajf^ 
ing  to  one  J  ^«^.,  and  to  others,  small  ^aisis, 
ttMounting  to  40$.  in  all.  The  land  was  ^oi 
tbe  value  of  S/.  a  year ;  and  it  was  adjudged^ 
that  (the  brother  was  entitled  to  tb;e  fee-sim- 
ple. And  in  this  case  the  loUowirag  diversity 
was  taken,  and  the  resolution  was  agreeable, 
thei^o,  «bat  if  the  'devise  had  been  to  tbe 
brother,  ^  the  land,  4o  the  intent  that  with  1^ 
projitu  <be  should  ad  Mate  bis  idau^ter  ?  or,  oat 
of  tbe  profits*  of  tbe  iand,  :pagr  to  'Oiie  so  much, 
and  to  andtber  $•  4nuch,  it  'wocdd  iiave  givea 
only  an  estate  for  life ;  for  fte  wduid  i)e  jane  te 
have  790  his.  So  if  liie  land  be  of  «fae  value  of 
3'/.  a  year,  and  he  devise,  that  the  devisee  t(bali 

(o)  Cro.  Eliz.  378;  S.  C.  Colder  and  Walker,  6  Rep.  16; 
Freak  ▼.  Lee,  a  Lev.  349 ;  PoUexf.  553 ;  add  mm  Ooirp.  \Sj5, 
MidjAMM  r.  ma,  4w  aim  oMl;  AMI  n.  Frimftmh  vt  t^h- 
Ca.  196 ;  GUb.  on  Der.  79 ;  4  EasI,.  i|9& 
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pay  for  it  2(Xs.  m  SQ4.C  or  40s.  w  &0^.  p^ 
annum  to  another^  it  {is  ^OP^y  an  ^atalie  ipr  U% 
for  he  ipiiy  pay  it  ©ut.pf  ]tl>e  profitp,  aftd  w  Aure 
to  iiave  no  loss  (^^^  ;  but  m  the  case  at  jjiv 
it  was  ^d,  a£ter  payment,  he  naay  ^ie  bfiifiptf^ 
satisfaction,  and  therefore  it  is  a  fee-^siii^e;^ 
and  the  law  doth  intend  that  the .  4evi8e  w^ 
for  his  benefit,  and  not  for  his  pr^uj^e., . 

Apd  in  Webb  and  Herring  (e) ,  a  xOftn  ^ex^ised 
lands  in  Londmi  to  his  son,  in  t^),  jemaift^ef 
to  his  daughter  fer  her  life ;  and  willed,  that 
after  the  determination  of  these  estates,  Joim 
and  Robert  Winterbury  should  have  theia? 
lands ;  and  that  they  should  pay  61.  16#. 
yearly,  to  the  Company  of  Merchant  Taylei^ 
to  be  disposed  of  for  charitable  uses  :  and  upon 
the  question,  what  estate  John  and  Robert  ba4, 
It  was  resolved  that  they  had  a  fee-simp'k^ 
by  reason  of  the  payment  of  money  annually; 
and  that  no  notice  was  to  be  takea  of  the  ye^^rly 
value  of  the  land,  beyond  the  sum  which  tfa^ 
were  to  pay :  for  any  sum  of  money  pai4  or 
payable  J  gives  the  devisee  a  fee-simple.  But 
it  must  be  noticed,  that  at  the  end  of  the 
devise  there  were  the  following  words :  ^^  Aod 
if  the  said  J  and  K,  and  their  mccessoTM^  do 
deny  t^  said  payment  of  &^L  l6s.  it  shall  be 
lawful,  Sec/*  and  these  words  were  material^ 
since  they  shaw^,  that  the  successors  of  the 
deviaee^  meaning  their  heirs^  were  to  be  liaUe 

(d)  Be%Doe\.Bidi9rd$iVfdDoey:SndUt^4upn. 
(ej  Moor»  85s ;  Qto.  Jac.  415;  Bridge  84. 
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to  the  charge ;  and  consequently  were  to  have 
the  estate  upon  which  the  charge  was  imposed. 

And  also  in  fVelhck  and  Hamond  (f) ,  which 
was  prior  in  time  to  the  case  of  Webb  and 
Herrings)  a  copyholder  in  fee  of  land  de- 
scendible in  borough  English,  having  three 
sons  and  one  daughter,  devised  his  land  to  his 
eldest  son,  paying  to  his  daughter,  and  to 
every  of  his  other  sons,  40s.  within  two  years 
next  after  his  death ;  and  made  a  surrender, 
according  to  the  custom  of  the  manor,  to  the 
use  of  his  will,  and  died  :  and  it  was  held,  that 
although  the  yearly  profits  of  the  lands,  for  two 
years,  exceeded  the  money  to  be  paid  to  bis 
sons  and  daughter,  the  eldest  son  had  a  fee- 
simple  ;  for  as  it  was  said,  the  recompence  and 
consideration,  although  it  was  not  to  the  value 
of  the  land,  did,  in  case  of  a  will,  make  it,  in 
construction,  a  fee-simple. 

Again,  in  Lee  and  JVithers  (g) ,  the  testator  ' 
devised  to  his  son  John  the  land  which  he  had 
purchased  of  J S;  and  to  James^  bis  son,  the 
lands  which  he  had  purchased  of  J  JV,  and 
which  were  found  to  be  of  the  value  of  20/.  a 
year ;  conditionally  that  James  should  allow  to 
^icholas^  another  son  of  the  testator,  and  for 
whom  no  other  provision  was  made  by  thp  will, 
meat,  drink,  apparel,  and  convenient  lodging 
during  his  life.  JameSy  during  his  life,  per- 
formed the  condition,  and  Nicholas  survived 


—   ^ — y  w.-.^~  _,^^.ww 

Cf)  CitadsRep.  sob;  Mich. 39  &  33 Eliz. 
Cg)  T.  Joaei,  107. 
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him.  On  an  ejectment,  the  question  was,  what 
estate  was  given  by  these  several  devises  ? 
And  it  was  resolved,  without  any  difficulty, 
that  JbAn  had  only  an  estate  for  his  life;  but 
as  to  the  devise  to  James,  it  was  objected  that 
he*  also  had  only  an  estate  tor  life,  on  the 
ground  that  the  word  **  allow''  implied  that  this 
should  be  out  of  the  proJUsj  which  being  of  the 
value  of  20/.  a  year,  were  sufficient  for  the 
purpose/  and  no  charge  or  loss  to  the  devisee. 
But,  on  that  point,  it  was  answered  and  re- 
solved by  the  Court,  that  the  fee  was  devised 
to  JameSf  for  Nicholas  might  have  maintenance 
immediately,  which  would  be  a  charge  to  James^ 
before  any  profits  could  be  received ;  and  the 
devise  is  not  that  he  should  allow  out  of  the 
profits. 

The  circumstance  of  paying  a  sum  of  money 
t>r  a  legacy,  is  stated  only  for  example  (h). 
Suppose  the  devisee  is  by  the  terms  of  the 
devise  to  him,  either, 

1st,  To  release  a  debt ;  or, 

Sdly,  To  buy  an  estate  for  another ;  or, 

3dly,  To  relinquish  a  right  which  he  has  or 
claims  in  some  other  land,  or  to  give 
up  any  other  benefit ; 
he  will  be  equally  entitled  to  an  estate  in  fee. 

An  estate  for  life  might  determine  before  he 
could  receive  his  money,  or  the  value  of  his 
interest  in  the  land.    For  this  reason,  the  several 

Ch)  1  And.  35;  Bryan  y.  Baldwin,  Bendl.  15;  Crilbelt  on 
Devises,  23. 
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cases  are  witliin  a  parity  of  reason,  and  require 
the  like  decision. 

On  the  diversity  taken  in  Colyer's  case,  the 
question  under  this  rule  is  always,  whether,  by 
the  will  under  consideration,  the  devisee  is, 
in  point  of  intention,  charged  personally;  or 
not  personally  charged ;  but,  in  terms,  or  in 
construction,  is  charged  only  for  the  profits  as 
they  shall  come  to  Ms  hands. 

A  great  variety  of  cases  has  involved  this 
question  (ij ;  and  the  re^er  is  advised  to  peruse 
these  cases  in  the  books  in  which  they  are  re- 
ported at  large.  In  the  margin  there  is  a 
reference  to  the  leading  cases*  Every  case 
must  depend  very  materially  on  its  own  circum- 
stances ;  for  it  is  on  the  penning  of  each  re^ 
ispective  will,  that  the  Judges  must  determine, 
whether  the  case  falls  within  the  one  or  the 
other  branch  of  the  distinction. 
/  Nor,  under  this  rule,  will  a  fee  arise  to  the 
;  devisee  by  construction,  if  an  express  estate  in 
tail,  for  life,  or  for  years,  be  limited  to  him. 

In  Dutton  v.  Ingram  (k)^  the  devise  was  to 
one  son  {John)  and  his  heirs,  on  condition  that 
he,  as  soon  as  the  lands  should  come  to  him  in 
possession,  should  grant  to  another  son  (Ste^ 
ph^nj  and  his  heirs,  an  annual  rent  of  4/.  out  of 
the  said  tenements,  with  a  limitation  over  to 
Stephen^  and  the  heirs  of  his  body,  if  John 

(%)  Dickins  Y.  Marshal,  Cro.  Eliz.  330;  Canning  y.  Canning, 
Moael.  i40 ;  Doe  v.  Richards,  3  Term  Rep.  356 ;  Gcodtitk  v. 
Maddem,  4  East,  496 ;  Dot  t.  Holmes,  8  Term,  Rep- 1. 
.  (Jc)  Cro.  Jac.  497. 


AS   TO    ^ILLS.  243 

died  without  heirs  off  hi3  body.  And  it  was  ruled, 
that  John  might  grskiit  a  rent  in  fee-simple  (being 
according  to  the  forln  of  the  gift,)  and  yet  it 
was  admitted  he  Wa3  only  tenant  in  tail. 

A  charge  oil  the  land,  as  distinguished  from 
a  charge  on  the  person,  would  not  entitle  the 
devisee  to  the  fee. 

Hence  the  observation  df  Lord  Kenyan  (I)  : 
**  Supposing  the  devisor  had,  in  the  beginning 
of  the  will,  charged  his  deUts  and  funeral  ex- 
penses on  his  real  estate  ;  and  had  theti,  after 
a  series  of  limitations,  devised  to  his  wife,  in 
the  Wbrds  now  ilsed,  mz.  *  after  payment  of  my 
just  debts  and  funeral  expenses,^  it  could  not 
have  been  contended  that  such  a  charge  on  the 
real  estate  would  have  passed  the  fee  to  his 
wife ;  and  if  not,  the  place  in  which  the  same 
words  are  introduced,  cannot  vary  the  question. 
I  admit  that  the  real  estate  is  charged  with  the 
payment  of  debt^  and  funeral  expenses,  if  the  * 
personalty  be  insufficient  for  that  purpose ;  but 
there  are  no  words  charging  the  estate  in  the 
hand^  of  the  wife  with  the  payment  of  those 
debts.  This  therefore  essentially  differs  the 
present  case  from  that  of  Doe  v.  Ridhards ;  for 
there  the  debts  wert  to  be  paid  by  the  devisee, 
and  Were  a  ehai'ge  on  the  tstMe  in  his  hands ; 
whereaii  here  the  debt*  are  no  charge  on  the 
devisee.'' 

So  if  the  charge  of  a  s^m  of  money,  or  of  an 
annuity,  be  in  a  disl^inct  clause,  without  any 

(0  5  Term  Rep,  562, 
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direction,  express  or  by  construction,  *  that  the 
devisee  is  to  be  personally  liable  to  pay  the 
legacy  or  the  charge  (m)^  a  gift  of  the  fee 
would  not  be  implied  from  this  charge. 

An  inaccuracy  sometimes,  occurs  in  express- 
ing this  distinction. 

Every  devisee,  as  owner,  will  be  liable  to 
pay  the  charges  imposed  on  the  land ;  and  he, 
though  personally  charged,  will  not  be  liable 
to  any  greater  extent  than  he  has  received  rents 
and  profits. 

The  implication  of  the  fee  does  not  arise  from 
the  mere  charge,  or  from  such  liability  to  pay 
the  charge.  It  arises  when  in  terms,  or  by  sound 
construction,  there  is  a  direction  that  he.  should 
pay,  without  restricting  the  payment  to  be 
out  of  the  rents  and  profits :  for  from  this  di- 
rection, the  law,  which  could  not  relieve  the 
devisee  after  he  had  paid,  though  he  died  before 
repaytnent,  would  intend,  from  the  charge,  th^t 
the  devisee  was  to  have  the  fee. 

Besides,  at  the  period  when  the  rule  was 
originally  adopted,  gifts  of  this  description 
were,  as  Lord  Mansfield  has  shown,  considered 
to  be  on  condition  ;  so  that  there  was ,  an  ob- 
ligation to  pay, ,  as  the  means .  of  preserving 
the  estate  from  the  operation  of  the  condition ; 
while,  in  modern  times,  the  doctrine:  of  con- 
ditions is  deemed  inapplicable,  and  equity  ad- 
ministers relief  by  enforcing  thexharge  (ma J. 

(m)  Doe  d.  Briscoe  v.  Clarke  and  Wife,  «  New  Rep.  343. 
(m  a  J  2  Lev.  349. 
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Also,  if  the  gift  be  subordinate  to  the  charge, 
as  a  prior  encumbrance,  without  special  direc- 
tion concerning  the  devisee  as  the  person  by 
whom  it  is  to  be  paid,  the  fee  will  not  pass. 
-  Thus,  in  Dickins  v.  Marshal  (n J  ^  the  devise 
was  of  all  the  devisor's  lands  and  goods,  after 
his  debts  and  legacies  paid  : 

In  Canning' V.  Canning  (o)^  the  devise  was 
of  all  the  rest,  residue,  and  remainder  of  the 
devisor's  messuages,  lands,  tenements,  or  here-' 
ditaments,  after  his  just  debts,  legacies,  and  fu-* 
neral  expenses  shall  be  fully  paid  and  satisfied  : 

And  in  Denn  d.  Moor  v.  Mellor  (pj,  the 
devise  was  of  the  residue  of,  &c.  afterpayment 
of  debts,  &c. ;  and  the  fee  did  not  pass  ^qj  : 

And  in  Merson  v.  Blackmore  (rj,  the  gift  was 
of  all  his  lands,  &c.  after  debts  and  legacies 
are.  paid,  and  funeral  expenses  are  discharged  ; 
and  was  preceded  by  an  introductory  clause,' 
intimating  an  intention  to  dispose  of  all 
worldly  goods  whatever.  Lord  EUehhorough 
observed  (s)^  "  the  debts,  &c.  were  not  a 
charge  on  the  executrix,  residuary  legatee,* 
devisee,  &c.  because  the  devisee  was  to  have 
the  estate  only  after  these  charges  were  satis- 
fied. '  And  the  decisions  depend  on  the  distinc-' 
tiort(t)j  that  where  die  devise  is  ou\y  after 

(n)  Cro.  Eliz.  330.  (0)  Moselcy,  240. 

(f)  5  Teim  Rep.  558 ;  3  Bos.  &  Pull.  347 ; 

(q)  See  Doe  d.  Jackson  ▼.  Ranuboiham,  3  Mau.  &  Sclw.  516* 

(r)  2  Atk.  341.  O)  4  Ea«t,  499. 

(O  4  East*  500. 
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payment  of  debts,  there  the  charge  is  upon  the 
land,  and  the  devisee  himself  takes  nothing  till 
aft^r  that  charge  is  satisfied:  but  where  the 
devisee  himself  is  charged  with  the  payment  of 
the  debts,  there  he  must  take  the  fee  iif  the 
estate  in  respect  of  which  he  is  so  charged/' 

Also,  on  a  gift  to  A  and  JB,  except  9S)U  to 
be  paid  out  of  E's  part  of  the  lands,  the  de- 
visees took  for  life  only,  ^^  because  this  sum 
was  not  a  charge  upon  the  estate  in  th^  baq4» 
of  the  devisee,  but  a  charge  antecedent  to  the 
devise;  not  ^  devise  upon  condition  pf  pay- 
ing (^w>). 

It  must  not  however  be  fprgottep  (9)  %  that 
the  fee  may  pass  by  other  wprds  ip  the  will, 
although  the  gift  be  ^ter  payment  of  d^bts^ 
legacies,  fuid  fMperal  pKpensep  (y)  • 

The  following  pb^ervationa  of  endnent  Judges 
are  added,  as  elucidating  this  class  of  cas^  : 

Jn  Denji  v.  M^hr  (z)^  l-^r4  Kenyoa  ob- 
served, ^^  This  c^se  has  been  cprnpajped  tP  that 
of  Doe  V.  Richards ;  but,''  he  added^  "  therp 
the  words  were,  *  my  legacies  and  funeral  ex^ 
p^ns^s  beipg  thereout  paid/  which  imppi^ted 
that  those  sum9  w^^e  to  be  paid  by  the  devisee^ 
put  of  the  interest  giveo^  to  her;  and  if  #he 
died  immpdiately  after  the  dpvisor^  and  had 
only  taken  %  life^es^qtey  the  fund  pulj  of  which 

•  * 

(uj  Hoe  T.  Daiv,  3  Mau,  &  Selw.  518. 
(x)  Seep.  H4.  115.- 
(y)  B  East,  141, 
(z)  5  Term  Rep.  562* 
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she  was  to  bear  those  charges  might  have 
failed;  we  were  therefore  compelled  to  make 
that  decision^  and   I   am    perfectly   satisfied 

And  in  Goodtitle  v.  Maddem  (a)  j  Lord 
JEihnbaraugh  observed,  ^^  She  cannot  have  less 
than  a  fee  in  it ;  because  she  is  empowered  tor 
sell  it:  which  she  cannot  do  without  having 
the  fee/' 

The  language  of  the  devise,  in  that  case,  is 
stated  in  a  former  page. 

In  Doe  T.  Snelling  (h) ,  the  question,  as  Lord 
EUenborough  observed,  was,  "  Whether  George 
SneUing  and  his  wife,  the  devisees,  took  the 
fee,  or  only  an  estate  for  life,  in  the  lands  and 
premises  in  Brandey  and  Wonerih'^  He  added  : 
^^  The  testatrix,  after  giving  several  pecuniary 
legacies,  first  disposes  of  her  messuages,  &c*  in 
the  parish  of  Wingrave^  which  she  devises  to- 
Gtarge  SneUing  alone ;  and  that  may  probably 
be  contended  to  pass  only  a  life  estate  to  him; 
if  any  question  should  arise  upon  it.  Then  she 
devises  to  GeorgeSnelting  and  his  wife,^the  pre* 
mises  in  Bromley ;  vAbo  the  premises  in  Wonersh. 
These  two  estates,  it  is  to  be  observed,  are  dis- 
posed of  m  the  same  continuing  and  entire  sen* 
Mnce ;  for  the  words,  ^  i  give  and  bequeath,' 
are  not  lepeated,  and  must  necessarily,  there-^ 
fere,  extend  to  the  subsequent  part  of  the  sen* 

(za)  See  infra^  p.  350.  C^J  4  EaiC|  499.^ 

(b)  5  EaU)  91. 
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tence,  in  order. to  make  it  intelligible.     The 
Hentence  then  goes  on :  ^  Also  all  and  singular 
my  goodsy  chattels,  &c.  and  personal  estate,  of 
what  nature  and  kind  soever,  as  I  shall  die 
seised  and  possessed  of,*  &c.     Here  again  the 
continuity  of  the  sentence  is  evinced  ;  for  having 
first  devised  the  realty  and  then  the  personalty, 
the  word  seised  appears  to  have  been  used  as 
applicable  to  the  realty,  and  possessed  as  ap- 
plicable to  the  personalty.     And  then  the  sen- 
tence, after  disposing  of  both  species  of  property, 
concludes  thus :    ^  After  having  thereout  first 
paid  and  discharged  all  my  just  debts   and 
funeral  expenses ;  also  subject  to  the  payment 
thereout,'  repeating  again  the  word  thereout, 
^  all  the  aforesaid  legacies/     The  question  then 
is,  whether  the  fee  be  not  given,  by  necessary 
implication,  from  these  concluding  words,  which 
impose  a  charge  upon  the  devisees  of  the  pay- 
ment of  debts,  legacies,  and  funeral  expenses, 
which  a  less  quantum  of  estate  might  not  be 
sufficient  to  satisfy.     I  take  the  rule  to  have 
been  laid  down  by  Lord  Kenyan^  in  Doe  v. 
MelloTy  and  Doe  v^  Holmes.    The  question  has 
always  been,  whether  the  charge  is  to  be  paid 
only  out  of  the  rents  and  profits  of  the  estate, 
or  whether  it  is  to  be  paid  by  the  devisee,  at 
all  events  ?  Where  debts  or  annuities  are  to  be 
paid  by  the  devisee,  at  all  events,,  out  of  the 
estate  in  his  hands,  the  devisee  must  take  a 
fee ;   otherwise  the  charge  might  be  greater 
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than  the  estate  devised,  and  he  would  be  a 
loser.  For  if  he  only  took  an  estate  for  life, 
the  debts,  &c.  might  be  payable  before  the 
rents  became  due,  and  he  might  not  live  long 
enough  to  reimburse .  himself.  But  where  .  the 
charge  is .  only  payable  out  of  the .  rents  and 
profits,  there  the  devisee  cannot  be  a  loser,  as 
he  cannot  be  chargeable  with  more,  than  he 
has  received.  The  distinction,  therefore,  turns 
on  this ;  whether  the  charge  be  on  the  person 
of  the  devisee,  or  only  on  the  property  devised. 
Now  here  the  estate  is  devised  to  the  devisees, 
with  a  direction  thereout  to  pay  debts  and 
funeral  expenses.  That  brings  the  question  to 
the  grammatical  construction  of  the  sentence 
^  after  having  .  thereout  .first,  paid.  and.  dis- 
charged all  my  just  debts  and  fimeral  ex- 
penses ;  also  subject  to  the  payment  thereout  of 
all  the  aforesaid  legacies/  The  payment  there- 
out is  to  be  made  by  the  devisees ;  and  the 
word  ^  thereout,'  means  out  of  the  property 
before  given  to  the  devisees.  What  then  was 
the  property  before  given  .^  All,  at  least,  which 
was  before  included  in  the  same ,  sentence. 
And  in  order  to  make  it  sense,  .we  must  readit 
as  one  entire  sentence,  beginning  at  the  words, 
^  also  I. give  and. bequeath  unto  the  said  George 
Snettingj .  and  Sarah  his  wife,'  &c. ;  for  the 
words,  *  I  give  and  bequeath,'  occur  only 
once.  If  then  the  sentence  include  the  .  real, 
as  well  as  personal  property,  and  the  debts. are 
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to  be  thereout  paid  hy  the  devisees^  it  differs 
this  from  the  case  of  Doe  v.  Melhr  (c)^  and 
that  class  of  cases  where  the  land  is  devised 
only  after  payment  of  debts;  for  there  the 
thing  itself  is  not  given  to  the  devisee^  till 
after  those  charges  have  been  first  satisfied. 
But  where  the  devisee  is  to  pay  the  charge  out 
of  the  land^  he  must  first  take  the  interest  in 
die.  land.  This  brings  the  case  within  that  of 
Doe  v.  Bichards  (d)^  the  doctrine  and  prin-* 
ciple  of  which  are  right,  though  perhaps  the 
words  to  which  it  was  applied  mU  hardly  9U$^ 
tain  the  appHcatum^  as  was  considered  by 
many  of  tbe  Ju<^es  on  the  decision  of  the  case 
of  Moor  V.  MeSor  (ejj  in  the  House  of  Lords. 
That  was  a  devise  of  lands,  ^  his  legacies  and 
funeral  eocpemes  being  thereout  paidf  and 
those  words  wwe  bolden  to  carry  the  fee,  beiag 
considered  the  same  as  if  tbe  devisor  had  said, 
^  being  by  him  (the  devisee)  thereout  paid/ 
And  if  lliose  words  had  been  added,  the  ap» 
plication  of  the  doelrme  would  un^pestionably 
hnra  been  right.  The  doctrine,  however,  has 
been  loi^  established.  In  Merson  v.  Blad^ 
More,  the  lUbeter  <tf  die  Rolls  says,  tfaat^wbem 
at  gross  sum.  is  to>  faa  paid  out  of  the  lands,  t» 
be  mrt  it  gives  a  fee  to  the  devisee  of  those 
haulsi'   In  JDbe  V.  Holnw  f/^^  the  deviser  gave 

Cc)  5  Tenn  Bep.  55s ;  s  Bos,  &  Pull.  357. 

C^j  3  Term  Rep.  35ft  c^J  %  Boi.  and  Poll.  «53. 
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Tm  house  and  furqiture  to  one  ivhom  be  made 
executrix,  *  she  paying  all  his  debts  and  lega- 
cies/ Lord  Kenyan  «aid»  that  the  devisee  was 
bound  to  pay  the  debts  and  legacies  at  all 
events,  and  the  charge  was  thrown  on  her  in 
resp^Qt  ^f  the  real  estate*  The  sentence  here 
is  not  taaad  as  in  HopemeU  v,  Ackkmd  (g)  : 
there,  each  sentence  beginning*  *  Itentt  I  da* 
vise,'  i^(i.  was  complete  and  distinct  in  itsalf ; 
a|id  the  words,  *  he  paying  my  debts  and 
legacies,'  included  vinder  the  last  item,  was 
more  disjointed  from  the  preceding  items  than  . 
in  this  casf,  wbeve  it  is  all  coupled  together 
with  tha  devise  ^  tb^  r^ty,  in  one  sentence. 
Then  the  ovify  famaining  question  is,  whether 
^  sttbfeqnant  app<4iitmeot  of  Ge9fg«  Snetimg 
to  be  flolfi  executor,  and  ^hMgmg  bim  with  tho 
pigment  of  all  the  <kbti.  legacies,  and  foneral 
ttipensea,  can  make  any-  diiS9r«n««,  the  devise 
of  th«  lap4  having  baw  iMfore;  imde  to  him 
a|i^  bis wi^ with  the sam*  obargfs  upo(^ ibumf 
I  cannot  oc^isideF  i^a»a  words  w  importing  that 
ha  should  do  more  ^ao  tba  law  would  bav« 
veqwred  of  bim  if  ^  words  bad  not  been 
addod.  And  i^n  th^  wbola»  J  am  olaar  that 
!^ d^t^i  ^«.  v^wptrwH^fk^rge^  upon  dh^ 
^mim^  i»  f^ipeoi  qi  tba  piropiff^  devised  t(^ 
tbem^  «»4  that  tbey  wmi  ti^o  an  ^siiatA  ^9vt^'- 
meqsurato  with  that  fhwrgfSk  wbicb  tbay  <^Qot 

be  certainly  ascertained  of,  without  taking  a  fee 
in  the  lan<^" 

(g)  Salk.  839. 
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5thly,  That  the  estate  of  the  devisee  is  not 
to  determine  merely  and  simply  on  his  death , 
but  on  an  event  connected  with  his  death,  and 
leading  to  the  conclusion,  that  he  is  not  to  have 
an  estate  for  life  only  (h) . 

Under  this  rule,  the  fee  passes  by  implica- 
tion ;  and  examples  of  iees  by  implication, 
under  other  circumstances,  will  be  added. 

The  rule  may  be  enlarged  in  expression,  and 
it  may  be  stated  in  these  terms :  a  fee  may 
pass  by  mere  implication ;  in  other  words,  a 
person  may  have  an  estate  in  fee  by  mere  im- 
plication. Thus,  a  man  devised  to  Ay  and 
if  he  should  die  under  age,  to  the  heirs  of  him- 
self, the  testator  (ij  ;  and  it  was  held,  that  the 
devisee  took  an  estate  in  fee.  If  the  testator 
had  intended  the  estate  of  A  to  determine  by 
his  death,  no  reason  existed  for  any  provision 
against  his  death  under  age.  By  marking  that 
event,  as  the  contingency  on  which  the  estate 
should  revert  to  his  heirs,  or  be  enjoyed  by  • 
any  other  person,  it  necessarily  must  be  under- 
stood that  he  intended  that  his  heir,  or  the 
substitute,  should  not  have  the  land  in  any  other 
event;  and  of  consequence,  that  the  devisee* 
should  have  an  estate  in  fee,  subject  only  to  that 
restriction.  For  the  devise  must  have  been  con-* 
strued  to  pass,  either  an  estate  for  life  only,  or 
in  fee ;  and  to  have  decided  that  the  will  passed  - 

t 

(hj  P.  72. 

(i)  Foamier  v.  BlackateU,  Com.  Rep.  353;  8  Vin,  362.  pi.  17. 
S.C. 
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an  estate  for  life  only/  wodld  have  admitted 
that  the  provision  for  the  death  of  the  devisee 
under  age  was  nugatory  and  merely  void ;  since, 
from  the  nature  of  an  estate  for  life,  the  provi- 
sion would  not  have  been  to  any  purpose,  as  that 
estate  necessarily  would  have  determined  with 
the  death  of  the  devisee,  whether  he  lived  to 
attain  the  age  of  twenty-one  years,  or  died 
under  that  age. 
.  And  although  the^  person  who  is  to  take,  in 
the  event  from  which  the  inference  of  a  ^ec 
arises,  is  not  the  testator's  heir  at  law  ;  yet  the 
devise  will,;  under  the  same,  circumstances,  give 
an  estate^  in  fee. 

It  is  from  the  words  of  the  will,  collectively 
considered,  that  the  Courts  perceive  that  the 
devisee,  cannot  take  any  other  estate  than  a^e, 
consistently  with  the  intention  of  the  testator, 
discoverable  from  these  words. 

Thus,  in  Frogmorton  lessee  of  Brampstan 
and  Hoh/day(k)^  the  testator,  as  to  all  her 
worldly  -  affairs  and  estate,  disposed  thus : 
*STo  her  son  Davidy  and  his  heirs  for  ever, 
her  malt-kiln,  of  the  value  of  10/.  per 
annum;  .to  her  daughter  Elizabeth  Lockings 
her  house  and  garden  in  the  Ropery ; « and 
after  her  decease  to  her  two  sons,  John  and 
David  Lockings  share  and  share  alike ;  to  her 
son  John  Haslewood^  a  house  and  garden, 
charged  with  the  payment  of  50/.  out  of  the 
yearly  rents  and  profits,  till  the  same  should  be 

(k)  Black.  Rep.  535 ;  3  Burr.  1623. 
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di^chat^dy  for  the  bettefit  of  her  daughter 
Margaret  Holiday ;  and  if  said  Jchn  Hash'- 
nmd  should  die  in  hit  tbinority,  then  the  said 
boustf  and  gAtdeM  to  the  teseatri:i's  daughters, 
Eliitabdk  L&ckmg^  Margaret  Hohfday^  and 
Hannah  HoBlewoody  eqaallj,  share  and  share 
alike :  to  her  danghter  Hannah^  sxtd  her  heirs 
(6t  ever,  another  house  and  garden/' 

And  Lord  Mansfield  made  these  observations : 
^^  The  liittitation  over,  in  case  John  died  before 
ti^nty^-one^  to  bis  sisters,  shows  she  meant  the 
heir  should  not  hate  it.  Where  an  estate  is 
directed  to  be  taken  away  ftom  an  institute,  on 
a  contingency,  which  does  not  happen,  it  shall 
not  be  taken  away  hi  any  other  eif cumstance ; 
and  so  ffice  veria^  where  it  is  to  be  taken  away 
npon  the  not  happening  of  a  contingency,  the 
sttbMitttte  shall  not  take  it  on  any  other  circum-^ 

stance/' 

WUmot  J.,  accorded ;  fa\A  added,  '^  This  is  a 
kind  of  loose  evidence,  and  must  be  twisted 
together.  The  reason  of  ucMig  the  Word  heiiM 
ki  the  other  de^ases^  and  of  omHting  it  here, 
might  possibly  be  this  :  the  wilV^drawer  might 

tUnk  the  stibstifntion  could  not  have  takeA 
plaee,  if  the  first  det4se  bad  been  to  J&fm  and 
his  heirs.  But  the  only  event  in  oontettiplation 
of  the  testatrix",  upon  which  she  intended  t6 
itAtt  away  the  benefit  i^e  bad  gtven,  was,  in  my 
opinion,  the-  death  of  her  son  before  the  age  of 
tw«iity-one.'' 
And,  according  to  Burrow's  Report,  Lord 
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Mansjield  added  those  observations  which  will 
be  found  in  the  criticmn  introduced  by  Loid 
EUenbarofigh  in  the  case  of  Dae  v.  Cundall  (I) . 

To  elucidate  this  case,  as  w^l  as  the  case  last 
mentioned,  it  will  be  material  to  obserre,  that 
under  the  words  of  the  will,  the  devisee  must 
necessarily  have  taken  an  estate  for  life  or  ih  fee. 
That  he  was  not  to  have  a  n^re  estate  far  Hfe^ 
was  considered  to  be  clear,  from  the  reference 
which  the  testator  made  to  his  death,  under 
age.  The  ^gument  also  arose  in  this  case,  as 
veil  as  the  case  last  cited,  that  if  the  testator 
intended  that  the  estate  of  the  devisee  should 
determine  with  his  death,  it  was  not  to  any 
purpose  to  have  provided  for  his  death,  under 
age,  as  the  event  on  which  the  subsequent 
estate  was  to  take  effect  in  possesion.  In  the 
case  now  under  consideration,  a  distinction  was 
urged  between  a  devise  over  to  the  heir  at  laWy 
and  one  to  a  stranger.  That  argument  was 
disregarded.  The  Court  avowedly  decided  the 
case  on  the  ground,  that  on  the  face  of  the 
whole  will,  the  estate  of  the  first  devisee  was  to 
determine  only  in  the  event  of  his  death  mder 
age;  and  that  it  must,  for  that  reason,  have 
been  the  intention  o#  the  testator,  that  lixe  first 
devuee  should  have  the  fee. 

The  determination  of  the  Court  of  King's 
Bench,  on  a  case  in  that  Court,  mz;  Dae  on 
the  demise  of  Dtwy  v.  BUrM(dl(in)^  is  still 

(I)  Infra. 

(m)  6  Term  Rep.  30 ;  see  9  fiMt,  400 ;   Crwnp  t.  Nortoaodf 
7  Taunt.  362.  S.  P. 
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mpre;  decisive  on  the  point.  Iti  that  casg, 
the  testator,  who  was  seised  in  fee  of  the  pre-* 
mises  in  question,  and  possessed  of  several 
leasehold  estates,  devised  all  his  freehold  and 
leasehold  estates,  and  all  other  his  estates 
whatsoever,  both  real  and  personal,  subject 
and  charged  respectiv^y  with  certain  annui- 
ties therein  mentioned,  and  a  life-estate  to  his 
wife,  in  a  certain  part  thereof,  (after  payment 
and  discharge  of  all  his  debts,  legacies,  and 
funeral  and  testamentary  charges  and  expenses 
in  and  about  executing  his  will,)  unto  his  niece 
Mary  Ostrsncky  otherwise  EUard^  and  the  issue 
of  her  body  lawfully  to  be  begotten,  as  tenants 
in  common  (if  more  than  one) ;  but  in  default 
of  such  issue  J  or,  being  such,  if  tljey  should  all 
die  Wider  the  age  of  twenty-one  yearSy  and  with- 
out  leaving  lawful  issue  of  any  of  their  bodies, 
then  he  devised  the  same  to  other  persons/' 
,.  lurord  Kenyan  said,  he  agreed  that  the  limita- 
tion to  Mary  Ostwick  was  for  life  only,  and  that 
thq  liipitation  to  her  children  was  to  them  as 
purchasers ;  and  that  it  certainly  was  sufficient 
to  carry  to  them  some  quantity  of  estate  :  that 
if  the  plaintiflf's  counsel  had  succeeded  in 
proving  that  there  was  nothing  to  be  collected 
from  die  will,  to  show  that  the  children  were 
pnly  to  take  for  life,  then,  according  to  the  case 
of  Roe  v.  Grew  (n)y  the  Court  would  have 
endeavoured  to  convert  the  estate  of  Mary  Osf^ 
wick  into  an  estate-tail,  in  order  to  effectuate 

fnj  a  Will.  322, 
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the  intention  of  the  devisor :  that  it  had  been 
argued,  the  words  in  the  will  were  only  suffi- 
cient to  give'an  estate-tail  to  tier  children ;  but 
that  he  thought  there  was  enough  in  the  will 
to  carry  a  fee  to  them :  that  there  were  the 
prefatory  words,  ^  all  his  freehold  and  lease-' 
hold  estates^*  which  would  carry  the  fee,  if  it 
appeared  to  be  the  intention  of  the  devisor  ^at 
they  should  have  that  effect :  that  the  word 
^  estates^  also,  would,  e^  vi  termini^  carry  a  fee. 
He  added,  that  in  order  to  discover  the  testa* 
tor's  intention,  consider  what  was  his  situation 
when  he  made  his  will;  he  had  a  niece  who 
would  probably  become  the  mother  of  children, 
and  he  gave  an  estate  for  life  to  that  niece,  and 
then  an  estate  to  the  children  which  that  niece 
might  have :  that  if  the  will  had  slopped  there, 
the  children  would  have  taken  a  fee ;  but  the 
testator  then  gave  the  estate  over ;  ^  but  in 
default  of  such  issue,  or  if  they  should  all  die 
under  twenty-one,  and  without  leaving  issue,' 
&c.  There  is  no  doubt,  indeed,  but  that  a 
word  of  conjunction  in  a  will  has  been  con- 
strued in  the  disjunctive,  and  vice  versa^  a  dis- 
junctive construed  in  the  conjunctive,,  where  it 
has  been  necessary  to  give  dfect  to  the  devi- 
sor's  intention ;  but  unless  there  be  something 
in  the  will,  from  which  it  is  to  be  collected 
that  the  devisor  did  not  use  such  words  in 
the  grammatical  sense,  the  grammatical  con- 
struction must  prevail.  In  the  present  case, 
the  word  used  is  a  conjunctive  word,  and ;  now 

VOLt  II.  s 
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hy  eoM^ing  that  won)  in  it*  proper  aenae, 
we  «liall  give  efieci  to  \n»  inteotion.  The  de* 
vieor  9eenpu}  to  have  raaaoned  thu9 ;  ^^  If  the 
children  of  my  nieoe  live  to  attain  the  age  of 
t9Rf ntyrone^  whea  they  will  be  qualified  to  die-f 
poae  of  this  property  prudentLy^  I  give  it  to 
t^em  in  fee ;  if  they  hg4>peii  V>  did.  under  twenty-^ 
om,  and  without  leaving  issue,  then  I  will 
QOfiAidor  to  whom  I  can  best  dispone  of  the 
eitate ;  and  in  such  aa  event  I  will  it  to  my 
celUtera]  relations/^ 

Ihff  d.  Wight  V.  CumAdl  (0)9  is  a  leading 
authority. 

The  testator  devWed  thuA :  '^  liem^  I  give 
^d  bequeath  unto  tihe  two  children,  Elizabiik 
iMsd  J^vWMy  daughters  ef  my  brother  WiUimn 
Wights  deceased,  the  first  four  lireehold  hou3es 
next  my  dwelling  housA,  built  by  me  in  1770, 
when  they  have  attained  die  age  of  twenty <*€iie 
year8«  But  the  executor  and  executrix  shall 
be  accountable  for  the  profits  of  the  said  houses 
-lipto  the  said  children,  until  the  aforesaid  age 
of  twenty-one  years,  or  the  day  of  marriage  ; 
but  if  either  of  them  should  die  before  the  said 
s^e  of  twenty-one  years,  then  the  survivor 
shall  be  heir  to  the  other  two  houses.  Likewise, 
I  give  and  bequeath  unto  the  two  children, 
^R/ibwt  and  R^hecQa^  son  and  daughter  of  my 
late  brother  Robert^  deceased,  the  next  foud* 
houses  adjoining  to  the  same,  on  the  scms 
eoHdifms  aa  my  brother  William  WigM^  chiU 
dreo." 

(0)  9  East,  400. 
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The  jaclgnient  of  tbe  Coort  oB  Kt&g'it  Benoh 
i/nB  delirored  by  Lord  EUenbaraughj  Cb.  J. 

He  observed,  ^^  Admitting  that  the  word 
hmtf  as  here  used,  is  mereljr  a  word  oi  svhtHk^ 
tiition^  (an  admission  whioh  I  would  ndt  bo' 
bound  by  generally,)  still  there  is  enough  in 
the  will  to  indicate  an  intention  in  the  devisor, 
by  the  devise  to  his  brother  Bx>berf^  children, 
on  the  same  conditions  as  his  brother  Jfilli  m's 
children,  (by  which  must  be  understood,  that 
he  devised  the  premises  to  Robert'^  children,  in 
the  same  terms  as  the  preceding  devise/)  nam^y, 
when  they  attained  the  age  of  twenty-one 
years ;  and  the  executors  to  be  accountable  to 
them  for  the  profits  in  the  mean  tkne:  and 
^at  if  either  of  them  died  before  twenty-one^ 
the  survivor  should  be  heir  to  the  party  so 
dying ;  that  the  party  so  d3ring  should  have  a 
fee,  which  should  go  over  to  the  survivor  in 
that  event,  or  should  vest  absolutely  in  the 
party  attaining  twenty-one.  Here  then  Bx^herti 
the  nephew,  having  attained  twenfty*one,  on 
his  death,  the  premises  descended  to  bis  sister, 
B^becca,  his  heir  at  law.  What  is  said  at  the 
conclusion  of  the  case  of  Burefoy  v.  Rogers^  as 
far  as  the  opinion  of  a  very  learned  man  goesv 
is  in  support  of  this  construction.  But  it  does 
not  rest  on  that;  for  the  subject  'was  very  fully 
and  distinctly  discussed  in  Frogmorton  d.  Bram^ 
stone  V.  Holydaif  (p)y  where  Lord  Mansfield^ 
commenting  on  similar  words,  after  a  devise 

(p)  3  Burr.  1688. 
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premises  generally  to  J  H^  the  devisor^s  Mtif 
charged  with  the  payment  of  50  /.  out  of  the 
yearly  rents ;   and  if  J.  H.  shall  /  die  in  his 
minority,  then  over  to. her  three   daughters, 
says,  *  that  those  .wordst  /  if  he  should,  die  under 
twenty-one,'  showed  her   intention  to  give  a 
fpe ;  for  if  he.  liv^d  to ;  twenty^one,  he  might 
then  dispose  of  it  himself ;. if  he  died; before^ 
he  could  not,  and  then  she  disposied  of  it.     If 
J  H  was  barely  to  take  an  estate  for  life,  the 
time  of  his  death  must  be  immaterial  to  the 
devise  over :  but  Umiting  it  over  only  .upon  the 
contingency  of  his  dying  in  l\is  minority^  showa 
that   she   intended   to  give  him; an  absolute 
estate  in  fee,  which  he  might  dispone  of,  if  hb 
came  of  age ;  and  unless  he  lived  to  be  of  age, 
(when  he  might  dispose ;  of  it,)  she  .  meant  it 
should  go  to  her  daughters/     The  whole  doc;- 
trine  and  effect  of  these  word:?  were  there  so, 
fully  stated,  that  it  is  unnecessiary  to  add  any 
further    authority.      But   Lord   Maiisfield^    in 
another  case  (q) ,  mentions  a  case  of  Tomkins 
V.  TomkinSj  in  Chanc.  Hil.  17  Geo-  2,  where  the 
devise  was  to  his  brother,  in  trust  for  his  eldest 
son,  B,  till  he  should  attain,  twenty^one ;  and 
if  he  should   die  before  twenty^one,  then  a 
devise  over/    The  Gourt  held  the  age  of  twenty- 
one  to  be  no  limitation  of  jB's  interest;  but 
only  a  limitation  of  the  trust  during  hift  mi- 
nority ;  and  that  B  took  the  whole  by  impli- 
cation.     There   are   other   authorities    which 

CqJ  GoodtiOe  v.  ^W%,  i  Burr.  a34- 
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might  be  cited,  that  a  giving  over,  on  a  dying 
b^ore  twenty-one,  shows  an  intention,  that  if 
the  party  attain  twenty-one,  he  should  have  a 

fee  absolute/' 

So  in  Merest  and  Wife  against  James^ 

Esq.  (r)j  the  testator  devised  to  his  daughter, 
Eunice  Anna^  for  her  natural  life ;  and  from 
and  after  her  decease,  to  the  issue  of  her  body, 
lawfully  begotten ;  and  in  default  of  issue,  or 
in  case  none  of  such  issue  live  to  attain  the 
age  of  twenty-one  years,  to  other  persons. 
Aud  the  Court  of  Common  Pleas  (s)  cectified 
to  the  Court  of  Chancery,  that  the  said  Eunice 
Anna  took  the  beneficial  interest  for  her  life 
only. 

It  follows,  that  the  issue  were  to  be  pur- 
chasers ;  and  being  purchasers,  they  would  have 
the  fee  by  implication. 

It  had  been  supposed  by  the  devisees,  that 
the  word  issue  was  a  word  of  limitation,  and 
gave  Eunice  Anna,  the  parent,  an  estate-tail. 
The  certificate  negatived  that  construction. 

In  Toavey  v.  Bassett  (t)^  the  devise  was  to 
grandchildren,  as  tenants  in  common ;  but  in 
case  of  the  death  of  either  of  them,  under  age, 
and  without  leaving  any  issue,  the  share  of  the 
person  so  dying  to  go  to  the  survivor ;  and  it 
was  certified  to  the  Court  of  Chancery,  by  the 
Judges  of  the  Court  of  King's  Bench,  "  that  the 
nine  grandchildren  of  the  testatrix  took,  under 

(r)  MSS.  C.  B.  .  (s)  Feb.  18, 1820. 

(i)  10  East,  460. 
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h^r  md  wiU>  estates  in  fee,  b$  tenaiita  in  eamidosi^ 
in  the  s^id  freehold  premises.  And  an  nbaolirtfi 
interest,  as  tenants  in  comfnon,  in  the  said 
leasehold  premises,  with  executory  devises  over, 
if  any  of  them  die  under  twenty-one,  and 
without  leaving  law^  issue  at  the  time  of 
their  respective  deaths/^ 

The  wme  doctrine  is  supported  by  Mwne  d. 
Fagge  v.  Hecmmtm  (uj.  The  gift  was  in  this 
language :  ^^  To  my  aister,  Dame  Mary  Fagge^ 
during  her  natural  life,  and,  after  her  decease, 
to  her  daughter  Smannah  Fagge^  paying  to 
each  of  her  ^tens,  FUzabeth  and  Mary  Fugge. 
500 /i  apiece  of  good  and  lawful  money  ci 
England ;  and  if  either  of  them  die,  the  sur- 
yivor  of  them  to  have  the  legacy.  And  if  the 
said  Swannah  Fagge  die,  I  will  that  the  farm 
be  divided  between  the  survivors ;  and  in  case 
all  three  daughters  die  before  their  mother,  I 
will  it  descend  to  the  right  heirs  of  Dame  Mtny 
FaggCj  my  si^tej-,  for  ever/' 

And  in  the  opinion  of  the  Court,  delivered 
by  Lord  Ch.  J.  Willes^  on  this  ca«e,  the  follow- 
ing observations  are  found :  "  Taking  it  there- 
fore for  granted  that  Susannah  took  an  estate 
in  fee,  the  nex|  question  is,  what  estate  her 
sisters  Elizabeth  and  Mary  took,  on  her  dying 
before  the  payment  of  their  legacies  ?  And  if 
the  words  of  the  will  had  gone  no  farther,  than, 
that  in  that  case,  the  farm  should  be  divided 
between  them,  yet  we  should  have   thought 


r 


mm 


AS    TO   WILLS.  96s 

that  they  would  have  taken  a  fee ;  for  it  in  plain 
that  the  testatrix  intended  that  they  should 
have  the  same  interest  in  it  as  Susannah ;  and 
it  is  given  to  them  in  lieu  of  f heir  legacies^  whi<^ 
they  might  have  disposed  of  as  they  pleased ; 
and  therefore  it  is  highly  reasonable  that  they 
should  have  the  same  power  over  the  estate. 

**  But  if  there  were  any  doubt  on  theM 
wordij,  we  think  that  the  Subsequent  words^  *  in 
cMse  all  three  daughters  die  before  their  methr^ 
that  it  shall  descend  to  the  heirs  bi  the 
mother/  have  put  it  beyond  all  dispute,  and 
plainly  show  the  intent  of  the  testatrix.  For  if 
she  intended  that  the  daughters  should  be  only 
tenants  for  hfe^  and  consequently  that  it  should 
go  to  the  heirs  of  the  mother^  whether  th^ 
daughters  died  before  their  mother  or  noi^  it 
would  have  been  most  absurd  in  her  to  say» 
that  it  should  go  to  the  heirs  of  the  mother,  ia 
case  the  daughters  die  before  hen  Unless, 
therefore,  these  words  are  rejected,  (which  to 
be  sure  they  cannot,)  they  plainly  exclude  any 
such  construction,  tJiiat  the  testatrix  intended 
them  only  an  estate  for  life ;  even  though  they 
outlived  their  mother.  And  this  is  exactly 
agreeable  to  what  is  said  by  Saunders,  at  the 
end  of  the  case  of  Furefoy  v.  B^tfs  (xj.  it 
is  not,  indeed,  the  point,  as  adjudged  there ; 
but  Saunders  was  a  very  great  man,  and  hift 
reasoning,  in  that  case,  is,  I  think,  unanswer- 
able.  The  words  there  were,  ^  A  man  gives  the 

(xj  d  Saimd.  388. 
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inheritance  of  his  lands  to  his  wife,  for  life ; 
and  then  to  her  son,  •  after  his  mother's  life ; 
and  if  he  die  before  be  comes  to  the  age  of 
twenty-one  years,  #ien  he  gave  the  inheritance 
of  his  lands,  after  his  wife's  life,  to  his  own 
heirs  for  ever/  The  words  are  exactly  parallel 
to  the  present ;  and  Saunders  argued,  that  by 
the  words,  ^  if  he  die  before  twenty-one,  then 
the  estate  should  go  to  his  own  heirs,'  he  must 
mean  that  *  if  he  lived  to  be  twenty-one,  it 
should  not  go  to  his  own  heirs,'  but  that  the 
son  should  have  an  estate  in  fee.  It  was  said, 
indeed,  in  the  present  case,  that  the  word  *  in- 
heritance' was  in  that  devise,  which  vi  termini^ 
carries  a  fee :  but  Saunders  did  not  take  notice 
of  this ;  and  it  is  plain  no  argument  could  be 
drawn  from  it,  because  (y)  the  testator  used 
the  very  same .  word  when  he  gave  the  estate 
to  his  wife  only  .for  her  life." 

Also  in  Marshall  v.  Hill  (z)j  the  testator 
gave  ^^  to  his  wife  Margaret^  without  im- 
peachment of  waate,  during  her  natural  life ; 
and  from  and  after  her  decease  he  gave  the 
same,  (except  as  thereafter  excepted,)  together 
with  the  reversion  or  reversions  of  all  other 
lands  in  Bradney^  which  should  come  to  him 
and  his  heirs,  upon  the  decease  of  his  wife,  to 
his  brother-in-law,  Thomas  Marshall^  his  heirs 
and  assigns,  to  the  use  of  his  brother,  J.  Con^ 
greve^  for  and  during  his  natural  life  ;  and  from 
and  after  his  decease,  to  his  first  second,  third, 

CyJ  Sed  quare.  (z)  3  Mau.  &  Selw.  608. 
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fourth)  fifth,  or  sixth  son  or  soclb,  lawfully  be- 
gotten, according  to  their  seniority  of  age,  or 
priority  of  birth ;  and  in  case  of  no  such  son 
or  sons  arriving  at  the  age  of  twenty-one  years, 
then  he  gave  the  same  to  the  use  fif  John  Mar- 
shallj  the  eldest  son  of  the  said  T.  MarshaU^ 
during  his  natural  life,  and  after  his  decease, 
to  his  first,  second,  third,  fourth,  fifth,  or  sixth 
son  or  sons,  in  the  manner  as  was  before 'ex«<^. 
pressed  ;  and  in  case  no  such  son  or  sons  law- 
fully begotten,  should  arrive  at  the  age  of 
twenty-one  years,  then  be  gave  the  same  to  the 
use  of  James  Mar$hally  the  second  son  of  the 
said  T.  Marshall^  and  his  son  or  sons  lawfully  ^ 
l)egotten,  in  the  manner  aforesaid ;  and,  last  of 
all,  i^  the  said  James  Marshall  should  die  with- 
out issue  to  inherit  as  aforesaid,  then  he  gave 
the  same  to  the  use  of  his  niece  Ann  Marshall 
her  heirs  and  assigns  fi^r  ever/^ 

And  after  charging  his  freehold  lands  in  ihm. 
manor  of  fVyken  with  the  payment  of  certain 
sums  of  money,  and  giving  certain  pecuniary 
legacies  and  an  annuity,  and  charging  all  his 
freehold  lands  in  the  parish  of  Stotesden  with 
the  payment  of  his  debts,  legacies,  and  annuity^ 
in  case  his  personalty  should  fall  short,  the  tes- 
tator devised  as  follows :  ^^  Item.  I  leave  the 
same,  subject  to  my  debts,  legacies,  and  an- 
nuity as  aforesaid,^ together  with  the  manor  of 
X>e/^on,  and  all  other  estates  in  the  parish  of 
jVeen  Smvage,   subject   tp  my  wife^s  jointure 
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and  AWki'i  atttttcrity^  to  ttiy  bi^oth^r  Thmta 
Marshall^  to  the  ose  of  itiy  bhothef,  J.  Ctty- 
grevti  duiittg  his  natural  life;  and  from  and 
after  his  decease,  to  his  fir^t,  iecond,  third, 
fourth)  fifth,  or  sixth  son  or  sons,  lawfully  be^ 
gotten,  according  to  their  seniority  of  age,  and 
priority  of  birth ;  And  if  my  brother,  J.  Oem- 
grebty  nhofuld  die  mthout  such  i^iut  m  ajhreinidj 
and  before  they  arrive  at  the  age  of  twtnty^tme 
yeats^  then  to  the  use  bfJdhn  Marshall^  the  eldest 
son  of  the  said  T.  M&rshtdl^  and  his  son  or  s(mSy 
limited  as  aforesaid ;  and  if  the  said  John  Mar^ 
shall  should  die,  leaving  no  son  or  sons  as 
aforesaid,  then  to  the  use  of  James  Marshall^ 
the  second  son  of  the  said  T.  Marshall,  and  to 
the  use  of  the  son  or  sons  of  the  said  James 
Marshally  lawfully  begotten,  and  limited  as 
aforesaid ;  find  if  the  said  James  Marshall  shall 
die  leaving  no  son  Or  sons,  in  the  manner  afore^ 
said,  then  t  leave  all  and  every  part  of  the 
aforesaid  estates  in  the  parishes  of  Stotesden 
add  Neen  Savage,  to  the  use  of  my  niece,  Arine 
Marshall,  her  heirs  and  assigns  for  ever/' 

Lord  Ellenhorotigh,  Ch.  J.  observed,  that  the 
meaning  of  leavings  in  this  devise,  seemed  to  be 
having  had;  and  not  leaving,  in  its  ordinary 
sense ;  and  Bailty,  3.  added,  that  the  language 
of  the  Court  on  this  point,  in  Moone  v.  Hease^ 
man,  was  extremely  strong  >  for  WiUes,  Ch.  J. 
said,  "  That  if  there  were  any  doubt  on  the 
words  which  charged  the  "devisee  with  (he  pay- 
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ment  of  a  grots  sum,  the  subsequent  words^  ^  in 
case  all  t^  three  daughters  die  before  their 
mother,  that  it  shall  descend  to  the  heirs  t£ 
the  mother/  had  put  it  beyond  all  dispute,  and 
l^nljr  showed  the  intention  of  the  testatliic ; 
for,  if  she  intended  that  the  daughters  should 
be  only  tenants  for  life,  and  consequently,  that 
it  should  go  to  the  heirs  of  the  mother,  whether 
the  dauighters  died  before  tbeiv  mother  or  oot^* 
it  would  have  been  most  absurd  in  her  to  ^sajr, 
that  it  should  go  to  the  heirs  of  the  mother,  lA 
case  the  daughters  die  before  her.  And  that 
was  exactly  agreeable  to  what  was  said  by 
Saunders  in  Purefoif  v.  Rogers^  of  which  he 
approved/'  And  Bailey^  J.  fiirther  observed, 
^^  That  in  Moane  v.  Heaaman^  the  hmitatmn 
over  was  not  to  the  right  heirs  of  the  devisor^ 
but  of  his  sister/'  And  the  Court  of  King  s 
Bench  certified,  that  in  the  events  which  had 
happened,  (namely,  the  death  of  JohnCangrtOif 
without  having  had  any  issue,)  John  Marshall 
took  an  estate  for  life,  and  William  Congfxiae 
Marshall  (only  son  of  John^  a  vested  indefea^ 
nfaie  remainder  in  £Be  in  the  premises. 

And  in  Staiham  v.  Bell  and  others  (a)^  Stoi* 
iham  having  an  only  child,  a  daughter,  iriade 
bis  will,  reciting,  ^'  That  whereas  bis  wife^  Mary 
Staiham^  was  then  pregnant,  he  devised  his 
estaie  ta  his  son^  if  bis  wife  should  be  delivered 
of  a  son,  when  he  should  attain  die  age  of 
twen^'Kine;  if  she  should  have  a  daughter,  then 

{a)  In  n  note  to  i  Doug.  Rep.  00. 
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he  devised  one  moiety  of  his  estate  to  his  wife^ 
and  the  ^  other  moiety  to  his  daughters,  when 
they  should  attain  their  age  of  twenty-one 
years.  :  And  if  either  of  them  should  die  before 
that  time,  thbn  her  share  to  the  survivor ;  and 
if  both  should  die  under  twenty-one,  then  the 
other  moiety- to  go  to  the  wife.  The  testator 
died  without  having  any  child,  after  making 
the  will,  his  wife  not  having  been  ensient ;  and 
the.daiighter  died  before  she  was  twenty*one. 
On  a  case  from  the  Court  of  Chancery,  for  the 
opinion  of  the  Judges  of  the  Court  of  King's 
Bench,  the  question  was,  whether  the  plaintiff, 
the  testator's  heir  at  law,  or  thc^  widow  who 
married  ^Be2/,  the  defendant,  should  have  the 
estate,  in  the  event  which  had  happened  ?  The 
certificate  was  in  the  following  terms :  ^^  Having 
heard  counsel,  and  taken  the  case  into  consi- 
deration, we  think  it  was  the  plain  intention 
of  the  testator,  that  in  case  no  son  should  be* 
born,  and  he  should  have  no  daughter,  who 
/should  live  to  attain  the  age  of  twenty- 
one  years,  his  wife  should  have  the  n^ole 
estate ;  therefore,  in  the  event  which  has  hap- 
pened, .we  think  Mary  Bell  took  an  estate  in 
fee-simple,  in  the  whole  of  the  premises  in 
question.!'  The  probable  ground  of  this  certi- 
ficate was,  that  the  Court  considered  the  mfe 
08  substituted  in  the  place  of  the  heir;  and  there^ 
fore  implied  ah  intehtioti^  that  she  should  take 
an  estate  of  the  same  extent  as  the  heir  would 
have  taken.     And  according  to  more  modern 
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decisions^  the  fee  might  have  ipassed  by  force 
of  the  word  estate. 

There  are  other  cases  which  turned,  in  part, 
on  the  implication  of  a  gift  of  the  fee,  from  the 
general  language  of  the  will,  although  in  the 
dause  of  gift,  the. estate  was  not  extended  to 
the  heirs. 

In  Shailard  v*  Baker  and  Wife  fb)y  the 
testator  devised  lands  to  James  and  Fronds^ 
his  two  sons ;  and  if  either  of  them,  or  their 
HEIRS,  do  sell  the  same,  the  gift  of  it  shall 
stand  Void,  and  so  return  to  the  whok  heirs 
again.  And  in  another  part  of  the,  will,  .he 
willed  that  James  and  FrandSy  his  sons,  should 
pay  annually  to  William^  his. eldest  son,  and  his 
heirs,  three  pounds.  And  it  was  resolved,  that 
this  was  an  estate  in  fee,  although:  there  was 
not,  in  terms,  a  gift  extending  the  estate  to 
the  .heirs;  for.  it  appeared  that  the  intent  of 
the  devisor  was,  that  the  heirs  of  the  devisee 
should  have  it  by  the  words,  if  he  or  his  heirs 
alien;  also,  by  the  words,  reserving  rent  of 
three  pounds  to  his  eldest  son  and  his  heirs 
It  is .  observable^  that  by  naming  the  heirs:  in 
the  clause  restrictive  of  the.  power  of  alienation^ 
the  tjje^tjitdr  showed  .an.  intention  that  the  fee 
should  pass,  since,  without  an  intention  to  limit 
the  fee,  the  heirs  would  have  no  power  of  alien- 
ation. It  foHowed  as  a  clear  and  necessary 
consequence;  that  the  devisees  were  to  have 
such  an  estate  as,  without  the  restriction,  would 
authorize  an  alienation  by  their  heirs  ;  and  the 

(b)  Cro.  £li«,  744 ;  Com.  Dig.  D.evi«e»  N.  4. 
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hmMf  being  w^hin  t^ie  scope  of  the  dovitt^  it 
was  a  necessary  implication  that  liie  devisee, 
was  to  have  the  fee. 

This  case,  indeed,  might,  with  propriety^ 

hafe  also  been  decided  on  the  ground^  that  the 

charge  of  the  annuity  raised  the  implieatioa  of 

a  tee* 

i  The  case  oiClmrUon  v.  Taylor  (c)^  decided 

l>y  Sir  William  Grant j  is  refernble  to  the  same 
principfey  and  aecoonted  for  on  the  same  rea« 
mnng. 

The  words  which  directed  the  surplos  monies, 
in  the  event  of  sale,  to  be  paid  to  liie  object  of 
tiie  testator's  bounty,  or  his  heirs,  may  be  coin 
sidbred  as  the  prominent  feature  in  this  wHi ; 
having  afibrded  to  the  Master  of  the  RoUs 
0eeasion  for  the  observation,  ^'  Why  should  htf 
Mention  his  [  JtifM^'s]  heirs^  unless  he  conceived 
he  had  given  the  estate  to  Jamen  and  bis  heir8>»^ 

From  the  same  case,  it  may  be  inferred,  that 
a  fee  may  be  implied,  because,  in  one  event, 
the  devisee  is  to  have  money  as  the  produce  of 
the  land,  while,  in  another  event,  the  devisee 
is  to  have  the  land  under  a  gift  to  him,  simply 
without  any  words  of  limitation. 

Also,  in  Casterton  v.  Sutherland  (d)^  the 
testator  devised  all  his  freehold  lands,  &c.  in 
Cheiseay  or  elsewhere,  to  his  wit*e  Luct/^  for 
her  life ;  and  from  and  after  her  decease,  to  his 
children,  in  the  following  manner  :  ^^  Unto  and 
amongsih  all  and  every  our  children,  in  mch 
manner,  and  in  such  proportions,  as  my 

fcj  3  Ves.&Bea.  160.  T^Ji  i»  1^445* 
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xrife  shall,  dtiier  in  her  Bfe^tiqpicit  or  by  her  last 
will  and  testament,  direct  and  appoint/^  He 
empowered  his  wife  to  sell  the  estates,  and  to 
laj  out  the  money,  and  receive  the  interest  for 
her  life ;  and  after  her  decease,  be  directed  and 
appcMoted  the  same,  both  principal  and  interest, 
to  be  paid  and  applied  ^^  to  and  among  our 
children,  in  such  proportions  as  aforesaid;'' 
and  it  was  decided,  that  the  children  had  the 
fee.  The  Master  of  the  Rolls,  Sir  WUUcan 
Granty  observing,  ^^  That  though  in  the  devise 
of  tbe  lands^  in  the  first  part  of  the  will,  tbere 
were  no  words  of  inheritance,  yet,  in  the  sub^ 
sequent  part,  the  testator,  giving  his  wife  power 
to  sell  the  estate,  and  appointing  tbe  money, 
both  principal  and  interest,  among  tbe  childreiky 
as  the  testator  could  not  be  supposed  to  intend 
to  give  them  a  larger  interest  in  that  part  than 
in  the  former,  they  took  several  estates  6f 
ililieritanoe« 

So  a  fee  may,  without  any  words  of  limita*- 
tion,  pass  to  a  devisee,  because  tbere  is  a  gift 
to  the  heir,  in  one  event  only ;  thus,  afibrding 
the  inference,  that  this  is  the  only  event  in  which 
he  is  to  take. 

id«6}>i9M  V.  Grey  (e)^  is  an  authority  fop  the 
like  conolusion,  although  tbe  limitation  over 
was  to  three  trustees,  for  three  daughters,  for 
<heir  lives ;  and  after  the  decease  of  th^  survive, 
then  to  all  and  every  the  child  and  childran,  as 
well  sons   and  (Jaugbtere    of    the   said   three 

(e)  9  Eait,  1, 
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daughters,  living  at  the  death  of  the  survivor 
of  the  daughters,  and  as  tenants  in  common, 
with  a  limitation  over;  if  all  his  daughters  should 
happen  to  die  without  leaving  any  issue,  then 
to  W.  Robinson^  (who  was  the  heir  at  law,)  his 
heirs  and  assigns  for  ever ;  for  the  devise,  which 
limits  the  estate  to  the  testator's  heir,  in  one 
event,  raises  the  implication,  that  the  devisee  is 
to  have  the  fee  in  every  other  event  (fj.  Moane 
ex  dem.  Fagge  v.  Heaseman^  supports  this  con* 
elusion ;  but,  as  in  all  other  like  cases,  the  de- 
visee must  be  in  a  condition,  from  the  context 
of  the  gift,  to  take  the  fee  by  a  favorable  inter- 
pretation of  the  will. 

So  by  a  context,  the  devisee  may  be  excluded 
from  the  fee;  and  the  title  of  the  heir  to  the 
fee  be  preserved. 

:  HaUiday  v.  Hudson  (g)j  affords  an  example 
and  illustration  of  this  proposition. 

The  implication  of  a  fee  has,  in  some  cases, 
been  aided  by  the  consideration,  that  the 
real  estate  was  given,  together  with,  and  in- 
clusive of,  the  personal  estate;  and  that  the 
absolute  property  of  the  personal  estate  would 
pass  (h) . 

Sometimes  it  has  been  said  in  argument, 
and  even  in  judgment,  that  a  fee  would  pass, 
because  the  gift  was  preceded  by  an  estate-tail ; 
but  that  proposition  cannot,  as  a  general  one, 
be  maintained. 

J 

(f)  Willes's  Rep.  138.  (g)  3  Ves.  3X0;  mpra^  US* 

(h)  Page  133. 
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If  it  could  have  prevailed,  it  ought  to  have 
been  adopted  in  Roe  dem.  Peter  and  Wife  v. 
Daw  (i) ;  and  in  Roe  d.  Gallon  v.  Bolton  (k). 
Cole  V.  Rawlinso7i  already  cited,  (being  the  case 
which  suggests  the  argument,)  is  dependent  on 
its  peculiar  circumstances. 

In  Cole  v.  Rawlinson  (IJy  the  Bell  Tavern 
was  settled  upon  A  for  life,  remainder  to  B  in 
tail,  remainder  to  A  in  fee  ;  and  A  devised  all 
ker  risht  in  the  house  called  the  Bell  Tavern  to 
B9  without  any  limitation  of  estate;  and  il 
being  at  first  doubted,  on  the  construction  of 
the  will,  whether  the  words  all  her  right,  Ac- 
were  connected  with  the  devise  of  the  BeU 
Tavern^  and  whether  all  the  words  were  a  con- 
tinued branch  of  the  same  sentence ;  it  was 
held  by  three  Judges  against  Holt,  that  the  fee 
passed  to  JB. 

One  of  the  grounds  on  which  the  Judges 
decided  in  favor  of  this  devise,  as  sufficiehtly 
extensive  to  pass  the  fee,  was,  that  the  inten- 
tion of  the  devisor  (who  was  the  owner  of  the 
fee  under  the  same  deed  by  which  the  intail 
in  favor  of  the  devisee  was  created,)  appeared 
plainly  to  be  to  devise  a  fee,  because  she  knew 
that  the  devisee  was  tenant  in  tail  before  by  the 
settlement ;  and  that  this  fact  must  make  this 
construction ;  otherwise  the  devise  would  be 

CO  3  Bl.  Rep.  1045.  (ij  3  Mau.  Sc  Selw.  518. 

CO  8  Yin.  Abr.  aog,  Derise,  L.  a,  pi.  S9 ;  2  Ld.  Raym.  832 ; 
Tr.  of  £q.  59»  §  9 ;  1  Bro.  Pari.  Cas.  108. 
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Toid,  because  the  devisee  had  an  estate^tail 
before ;  and  therefore,  a  devise  to  him  for  life 
would  be  void. 

On  this  devise,  it  must  be  obiserved,  that  it 
was  necessary  to  impose  one  of  two  construc- 
tions ;  either  that  the  devisee  took  an  estate  for 
life,  or  an  estate  in  fee.  To  have  given  him  an 
estate  for  life  would  not,^  in  the  opinion  of  the 
majority  of  the  Judges,  have  answered  any  pur-- 
pose.  He  was  already  the  owner  of  the  land 
for  an  estate-tail,  and  consequently  of  an  estate 
which  comprised  the  period  of  an  estate  for 
life :  and  since  the  testator  must  have  intended 
to  have  given  him  something  which  would  be 
beqeficial;  and  to  have  given  him  an  estate 
for  life,  would  have  been  merdy  actum  agercy 
it  wad  contended,  that  there  was,  or  at  least  in 
a  case  thus  circumstanced,  it  might  be  reason- 
able to  imply,  an  intention  in  the  testator  to 
give  to  the  devisee  the  fee,  as  the  only  estate 
which  would  be  of  any  value  to  him. 

This  case,  if  still  an  authority,  must  be 
treated  (is  governed  by  its  particular  circum* 
stances,  and  not  by  iiny  broad  principle ;  or 
by  the  mere  circumstance,  that  the  devisee  was 
to  take  after  a  remote  estate  previously  e^tst* 
ing.  For  it  is  not  to  be  inferred,  that  there  id 
an  intention  to  give  the  fee,  merely  because  the 
land  is  devised  to  one  person,  after  the  death  of 
another  person  generally  ;  or^  after  his  jdeath 
without  issue.  No  general  rule  warrants  any 
such  implication. 
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Iti  Roe  on  the  deame  of  Gallon  v.  Bolton  (m)\f 
the  testator  devised  all  his  real  and  personal 
estate  to  his  wife /or  her  natural  Ufe^  and  at  oa* 
immediately  after  her  decease j  be  gave  to  his 
son  Pauij  all  that  his  land  lying  and  being  ia 
Dudltjfj  without  mentioning  for  what  estate^ 
He  also  willed,  that  all  his  grandchildren  that 
are  living  twelyeinonths  after  his  wife's  decease 
riiould  have  five  shillings  each  of  them^  as  a 
token  of  his  love  to  generation^r  Some  of  these 
grandchildren  were  his  heirs  at  law ;  and  on 
the  question,  whether  Paid  took  an  estate  for 
life,  under  this  will,  or  an  estate  in  fee,  He 
Grey  Ch.  J«,  Biackstane^  and  Nares^  (in  the 
absence  of  Mr.  Justice  Gould,')  were  clearly  of 
opinion,  that  as  there  was  nothing  to  prove 
the  intention  of  the  testator,  to  give  more,  or 
a  brger  estate,  than  the  legal  import  of  t^ 
words  convey^  excepting  the  trifling  legacy  of 
five  shillings  to  hi^  heirs  at  law,  ift  aooffofm 
with  the  rest  of  his  grandchildren,  for  the 
whimsical  reason  hei  ha&  assigned^  amd  not  as  a 
provision  for  the  heirs  ;  and  even  this  depend-- 
ing  on  the  contingency  of  their  surviving  theiir 
gfandmother  a  twelvemonl^,  this  will  not  be 
safiicient  to  exempt  it  from  the  general  nde 
oihm^  which  deckres,  that  a  gift  to  a  man 
of  lands,  without  expressing  for  what  eslMe, 
vests  only  an  estate  for  life. 

So  ia  Roc  jdeuk.  Peter  and  Wife  v.  Dam  (n}f 

(m)  i  Bl  Rep.  1045.  (n)  3  Mau.  k  Sd^.  ^\i. 
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the  iievise  was  of  **  all  my  lands  in  T,  to  -4  Br 
during  her  natural  life ;  and  after  her  death,  tb 
TBj  his  heirs  and  assigns;  and  for  want  of 
heirs  begotten  by  T  jB,  to  M  B  and  E  JB,  ex- 
cept 20 /•  to  be  paid  out  of  E's  part  of  the 
lands  to  M  BJ' .  And  it  was  decided,  that  M  JB 
and  E  B  took  only  for  life. 

Also  a  fee  may  pass  by  a  devise  of  land,  in 
substitution  for  a  legacy ;  especially  with  the 
aid  of  other  circumstances  (oj. 

'  Other  cases,  of  fees  by  implication,  are  pc- 
ctUiar  to  trust  estates. 

They  arise  from  devises  of  the  legal  estate^ 
to  one  person  in  fee,  in  trust  for  another  person 
generally. 

The  cases  belonging  to  this  head  have  a 
tendency  to  show,  that  when  there  is  not  any 
apparent  intention  to  the  contrary,  the  devise 
of  the  legal  estate  to  one  person  in  fee,  in  trust 
for  another  person  generally,  and  without  any 
words  of  limitation,  will  entitle  the  cestui  que 
.  trust  to  the  benefit  of  the  fee. 

Hence  the  sisth  general  rule.  When  the 
legal  estate  is  devised  in  fee,  and  there  is  a 
presumable  intention,  that  all  the  beneficial  in- 
terest of  that  estate  should  belong  to  a  parti- 
cular person,  or  to  a  class  or  description  of 
persons,  although  in  the  devise  to  them  of  the 
trust  or  beneficial  ownership,  there  are  not  any 
words  of  limitation,  the  fee  of  the  trust  will 
pass. 

Co)  Moone  ▼•  Heasemani  WiUes'i  Rep.  14Q.    See  Addenda^ 
288. 
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'  In  Hateman  v.  Roach  (p)j  the  testator  was 
seised  in  fee,  and  devised  his  lands  to  trustees, 
and  their  heirs,  in  trust  for  his  nephew,  John 
Hatkeway^  and  for  his  niece,  Sarah  Bateman^ 
for  their  lives ;  remainder  to  the  children  of 
the  said  John^  and  to  the  children  of  the  said 
Sarah  by  her  then  husband,  BatemaUy  in  trust 
that  they  should  have  and  receive  the  profits 
thereof,  when  they  came  of  age.  And  the 
Court  of  Chancery  was  of  opinion  that  these 
children  took  an  estate  in  fee,  as  tenants  in 
common. 

So  in  Beade  v.  Reade  (q)y  Peter  Rookcj 
^itev  a  devise  to  his  wife  for  life,  gave  to  George 
Reade  all  his  said  estate,  with  the  woods,  &c. 
to  hold  to  him,  his  heirs,  &c.  for  ever,  on  trust 
to  sell,  give,  devise,  or  otherwise  dispose  of 
all  the  said  premises,  with  the  appurtenances^ 
unto  and  among  his  {George  Reader's)  four 
children  by  his  wife,  the  testator's  sister,  Barr- 
barOy  deceased,  in  such  manner,  and  by  such 
shares,  and  under  such  directions  as  George 
Reade  should  by  deed  or  will  appoint.  And  it 
was  treated  as  quite  clear,  that  the  children 
had  the  fee,  subject  to  a  power  of  distri* 
bution. 

And  in  Peat  v.  Powell  {r)^  the  testator  de- 
mised all  the  rest,  residue,  and  remainder  of 
his  real  and  personal  estates,  goods,  and  chat« 
tels  to  Leake  and  HoWy  in  trust. for  his  younger 

(p)  9  Mod.  104.  (q)  5  Vd.  744. 

(r)  Ambl.  387. 
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0on,  GileSj  till  he  attained  twenty  •one,  and  then 
the  trust  to  cease.  And  by  Henley^  Lord 
Keeper^  Giles  was  intended  to  have  the  whole 
beneficial  interest  in  the  residue  of  the  real  and 
personal  estate;  and  the  trast  was  to  con« 
tixme  only  during  the  minority ;  and  it  was  the 
rame  as  if  the  testator  had  said,  ^'  I  give  the 
estate  to  trustees,  in  trust  for  Giles^  till  he 
attain  twenty-one,  and  then  to  GUes  and  his 
heirs. 

And  in  Newland  v.  Shephard  (s)^  Mr.  Shep* 
Jiard^  the  testator,  devised  the  residue  of  his 
real  and  personal  estate  to  trustees,  their 
heirs,  executors,  and  administrators,  in  trust 
to  pay  and  apply  the  produce  and  interest 
thereof  for  the  maintenaiice  and  benefit  of  such 
of  his  grandchildren,  by  his  daughter  Newland^ 
as  should  be  living  at  the  time  of  his  decease, 
until  his  said  grandchildren  should  come  tB  the 
age  of  twenty-one  yearsy  or  be  married;  and 
he  went  no  further,  nor  made  any  other  dispo- 
sition of  his  estate,  only  directing,  that  if  all 
his  trustees  should  die,  his  son-in4aw,  Newland^ 
ehould  be  a  trustee.  And  by  Lord  Chan. 
Maeclesfieldy  ^*  The  intention  is  most  plain,  that 
the  grandchildren  should  take  the  surplus^ 
both  of  the  real  and  personal  estate^  after  their 
age  of  twenty-one.  It  is  true,  there  is  a  pro*- 
vision  for  the  children  by  the  marriage  settle<>- 
ment,  but  that  is  not  tp  take  place  untilf  alter 
their  father's  death.'' 

pj  2  P.  Wms.  ig+. 
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**  And/*  he  observed,  "  in  this  case,  the  testa- 
tor, Shephard,  did  not  care  to  trust  his  son-in- 
law  with  providing  for  his  children  out  of  his 
own  estate,  not  only  during  the  time  when  their 
maintenance  would  be  least  expensive,  (during 
their  tender  years,  and  when  every  parent  i* 
bound  to  provide  for  his  children,)  but  even 
here  he  takes  a  care  which  seems  unnecessary  ; 
and  can  it  be  imagined  that  the  testator  would 
show  a  concern  for  his  grandchildren  when 
they  did  not  want  it,  and  leave  off  that  care  .at 
the  only  time  when  they  could  be  supposed  to 
stand  in  need  of  it,  viz.  as  soon  Us  they  should 
come  of  age  and  be  marriageable  ?  because  it 
is  plain  the  testator  gives  all  from  the  heir-at- 
law,  by  vesting  the  whole  estate  in  fee,  as  well 
as  the  legal  property  of  the  personal  Estate,  in 
trustees,  which  would  not  have  been  done  had 
any  thing  been  intended  to  remain  to  the 
daughter  and  heir ;  not  only  the  interest,  but 
the  produce  of  the  real  estate,  is  to  be  applied 
by  such  trustees ;  and  to  help  this  plain  inten- 
tion of  the  testator,  the  word  produce  shall  be 
taken  in  the  larger  sense,  and  then  it  will  sig- 
nify, whatever  the  estate  will  yield,  by  sale  or 
otherwise. 

And  this  case  is  the  stronger,  in  regard  the  son- 
in-law,  the  plaintiff,  Newktndf  is  to  be  a  trustee, 
in  casfe  the  other  trustees  fhall  all  die;  but  it 
csmnot  be  intended  that  the  plaintiff,  Newland^ 
is  to  be  a  trustee  for  himself,  or  for  what  himself 
would  be  entitled  to  should  it  come  to  his  wife.^ 

T  4'    '  •'■ 
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It  is  true,  that  in  Fonnereau  v.  Fannereau  (t)^ 
Lord  Hardwicke  observed,  that  he  could  see 
no  reason  to  approve  of  this  determination  (uj. 
But  the  point  is  now  too  firmly  established  to 
be  shaken  by  the  opinion  of  any  Judge,  how- 
ever high  his  authority. 

And  Challenger  v.  Shephard  (x)  seems  to 
have  decided,  in  the  most  direct  manner,  that 
a  devise  of  ,the  legal  estate  to  one  in  fee,  in 
trust  fcxr  another  generally,  would  give  the  fee 
to  the  cestui  que  trust* 

In  that  case,  the  testator  devised  in  the  fol* 
lowing  terms :  "  I  give  and  devise  to  W.  H(mef 
R.  Battiscombe^  and  R.JmeSj  and  their  heirs,  all 
that  estate  I  lately  purchased  of  Mr.  ^fZ»Ye,  called 
Larkes  Lease^  in  the  said  parish  of  ShiptoUj  in 
trust  for  Joan,  the  wife  of  JohnPippet,  BXid  James 
her  son,  one  moiety  of  the  profits  to  be  applied 
by  my  said  trustees  to  the  separate  use  of  the 
said  Joan  Pippet,  and  the  other  moiety  to  be 
laid  up,  or  otherwise  improved,  till  the  said 
James  shall  arrive  at  his  age  of  twenty-one 
years ;  and  my  will  is,  that  if  the  said  Joan 
shall  die  during  the  minority  of  the  said  James^ 
my  said  trustees  shall  lay  up  the  increase  and 
pirofits  of  the  said  mother's  moiety,  for  the 
benefit  of  her  said  son ;  and  after  the  decease 
of  the  said  Joan^  shall  permit  and  suffer  the  said 
James  to  enter  upon  and  enjoy  tlie  whole  as  soon 
as  he  attain  his  age  of  twenty-one  years,     Like^ 

(O  3  Atk.316. 

(u)  Nevoland  v.  Shephard,  as  reported  in  P.  Wmj, 

(x)  8  Term  Rep.  597.  , 
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•wise,  I  give  unto  my  said  trustees  those  two 
acres  lately  purchased  of  Mrs.  Sarah  Brozm^ 
situate  in  Croscambe  aforesaid,  called  BallimorCy 
m  trust  iot  the  said  James  Pippet^  to  hold  to 
the  said  JameSy  and  his  heirs,  for  ever/' 

And  the  Court  of  King's  Bench  certified,  that 
James  Pippetj  the  son  of  Joan  Pippet^  took  a 
beneficial  interest  in  fee  in  the  estate  called 
Larke's  LeasCy  under  the  will  of  the  said  testator, 
James  Cook. 

Lastly,  the  fee  may  pass  by  a  devise  in  a 
mil,  from  a  combination  of  eapressions  in  that 
mllj  and  from  the  general  intention  of  the  tes^ 
tator^  to  be  collected  from  expressions  contained 

the  will  (y) . 

Grayson  ojid  Atkinson  (z)  is  a  case  of  this 
description.  The  case  is  reported  in  these 
words  :  "  A  testator,  seised  in  fee,  by  will  ex- 
pressed himself  thus  at  the  beginning  thereof: 
^  As  to  all  my  temporal  estate  wherewith  it  hath 
pleased  God  to  bless  me,  I  give  and  devise  the 
same  as  follows/  He  then  gave  several  legacies 
to  Aj  and  directed  him  to  sell  all  or  any 
part  of  his  real  and  personal  estate  for  the 
payment  of  his  debts  and  legacies,  and  desired 
three  persons  to  assist  him  in  the  sale  thereof, 
and  to  be  supervisors  of  his  will;  and  after 
giving  some  legacies  to  other  persons,  he  con- 
cluded his  will  with  this  residuary  devise :  ^  As 
to  all  the  rest  of  my  goods  and  chattels,  real 

fyj  Sec  Waies's  Rep,  142. 

(lej  1  Wib.  333 ;  Moone  y,  Hcaseman^  Willes,  J4X), 
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and  personal,  moveable  and  immofoeahk^  as 
houses,  gardens,  tenements,  my  share  in  the 
Copperas  Works,  &c»  I  give  to  the  said  A ;' 
without  making  use  of  the  word  est^e^  or  any 
words  of  limitation  whatever/^ 

The  questio^i  was,  what  estate  or  interest 
A  took  in  the  rea:l  esrtate  by  this  will  ?  Lord 
Hardmekcj  Chan.  ^'  I  doubted,  at  first,  but 
now  am  clearly  of  opinion,  (as  the  testator 
had  a  feCj)  that  A  takes  a  fee ;  there  is  no 
doubt  but  the  testator,  when  he  says,  ^  as  to 
ail  my  temporal  estate,  &c/  in  the  beginning 
of  his  will,  intended  thereby  to  dispose  of  all 
the  estate  he  had  in  the  world,  both  with  regard 
to  the  quantity  and  quality  thereof. 

"  2dly,  There  is  no  doubt  but  the  inherit- 
ance is  charged  with  his  debts  and  legacies ; 
and  the  word  ^  temporal,*  is  here  put  in  oppo- 
sitibnf  to  his  eternal  or  spiritual  concerns, 
agreeable  to  Lord  Talbot's  construction,  in  the 
case  of  Ithetson  against  Beckmth;  and  does 
hot  mean  A  life^estate  or  term  of  years,  but  as 
if  he  had  said,  *  all  my  worldly  estate  f  yet  I 
d6  not  say  but  that,  notwithstanding  these 
wo^ds,  he  might  afteiSvards  hare  qualified  them, 
smd  made  more  particular,  limited,  or  partial 
dispositions  of  his  dstate ;  fat  inteniion  at  first  is 
one'  things  dttd  thd  toteariim  of  that  mtentwn 
another. 

**  It  appears  thai;  h6  had  it  in  view  to  dispose 
of  the  wholcy  when  he  directs  that  all  or  any 
part  of*  his  estate  should  be  sold;  for  it  li  ff)^ 
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i$ible  the  debts  and  legacies  might  exhaust  the 
whole :  and  though  there  is  not  the  word  ^state^ 
nor  any  words  of  limitation  in  this  residuary 
devise,  yet  A  takes  a  fee  thereby ;  for  what  is 
the  word  rest  to  relate  to  but  his  tempotal  estate^ 
which  he  was  disposing  of;  for  he  says,  '  as 
to  the  rest  of  my  goods  and  chattels,  real  and 
personal,  moveable  and  immoveable,  as  houses, 
gardens,  tenements,  &c.  I  give  tbem  to  ^/ 
He  has  here  explained  by  the  words,  as  hauseij 
gardens^  tenements^  ^c.  what  he  meant  hy  his 
goods  and  chattels^  real  and  personal^  moveable 
and  immoveable ;  but,  if  he  had  not  so  erplained 
himself^  I  do  not  think  that  the  word*  goods  and 
chattels^  real  and  personal^  moveable  and  imm&oe^ 
able^  ZBHmld  have  carried  the  lands  by  the  law  of 
England,  though  they  might  hate  so  done  by  the 
dvil  law ;  and  the  word  a^,  is  as  much  as  if  he 
had  ssuid  I  mean ;  for  a  man  is  not  confihed  to 
make  use  of  legal  technical  words  in  his  will, 
but  may  use  what  words  he  pleases,  provided' 
he  explains  his  meaning  clearly.  All  the  rest, 
&c.  plainly  relates,  to  something  mentioned 
before ;  and  that  mentioned  before  which  he 
was  aboist  to  dispose  of^  was  all  his  temporal 
estate,  which  passes  a  fee  wher^  the  testator 
has  one. 

And  Mr.  Justice  WUmot  (a)^  obseived,  **  The 
Btetitte  only  requires  a  will  in  writing,  but  re- 
ijnires  no  technical  wprdd.  Therefore,  if  by 
«nmdj  not  indeed  arbitrafry  eonstraction,  it 
I  W  3  KuT.  16*5. 
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appears  that  the  iDteDtion  was  to  devise  in  fee, 
it  is  immaterial  what  words  are  made  use  of; 
and  all  the  circumstances  and  clauses  are  to  be 
united  and  taken  together,  in  order  to  collect 
this  intention/' 

The  principal  cases,  in  which  an  estate  in 
fee  has  passed  in  wills  without  words  of  strict 
and  proper  limitation,  in  iavoT  of  the  supposed 
intention  of  the  testator,  will  be  found  in  this 
chapter.  No  case  which  gives  rise  to  any  par- 
ticular inference,  or  rule  of  general  construc- 
tion, is  intentionally  omitted. 

The  rules  which  are  submitted  to  the  reader, 
comprehend  the  grounds  or  principles  on  which 
the  several  cases  have  been  decided ;  and  in 
cases  which  shall  arise  hereafter,  the  great, 
indeed  the  only,  difficulty  will  be  to  apply  the 
rules  to  the  cases. 

Few  of  the  cases  to  be  found  in  the  Reports 
not  introduced  into  this  work,  can  ever  be  cited 
as  precedents. 

The  principle  on  which  they  were  decided 
may  be  urged;  and  that  principle,  it  is  hoped, 
will  be  found  in  this  chapter.  To  have  intro- 
duced all  the  cases,  would  have  been  an  end- 
less labour,  and  would  not  have  answered  any 
purpose  of  utihty. 

The  addition  would  have  swelled  this  Essay 
to  a  much  larger  size,  probably  to  the  great 
dissatisfection  of  the  reader.  The  object  to 
which  the  author  has  chiefly  directed  his  atten- 
tion, has  been  to  bring  the  cases  into  one  view. 
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and  arrange  them  under  classes,  and  to  refer 
them  to  the  rule  of  construction  by  which  they 
were  governed. 

He  has  frequently  ventured  to  offer  his  obser- 
vations on  the  determinations  which  these  cases 
received ;  but,  aware  how  liable  he  must  have 
been  to  fall  into  some  errors,  on  account  of  the 
difficulty  of  the  subject,  he  would  have  the 
attempt  considered  by  his  readers,  as  made, 
rather  with  the  desire  of  trying  the  extent  to 
which  his  labours  may  be  useful,  than  with  the 
hope,  that  his  endeavours  will  be  attended  with 
complete  success. 

In  the  discussion  which  has  been  offered, 
some  cases  (b)  have  been  introduced,  by  way 
of  distinction  to  the  cases  under  consideration ; 
showing  instances  in  which  the  words  of  devLse 
were  not  deemed  sufficient  to  demonstrate  an 
intention  that  the  fee  should  pass.  In  many 
instances  it  has  been  held  that  the  fee  has 
not  passed,  and  in  other  instances  doubts  have 
been  raised,  whether  the  words  were,  in  point 
of  expression,  of  that  extent,  to  comprehend 
the  real  property  of  the  testator,  and  to  pass 
the  fee  of  property  of  that  kind. 

It  has  been  stated  to  be  a  general  rule 
of  law  for  the  construction  of  the  words  of 
a  will,  as  well  as  of  a  deed,  that  when  there 
are  not  any  words  in  express  terms^  or  of  neces^ 
sary  conclusion^  to  give  contintumce  to  the  estate 

(h)  Cowp.  «35. 
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after  the  death  of  the  person  who  is  io  take 
under  the  limitation^  he  shall  have  merely  an 
estate  for  life  (c) .  The  heir  at  law  has  a  title 
till  it  can  be  shown,  from  the  language  of  the 
will,  that  he  is  disinherited.  As  often  as  the 
devise  is  merely  deaipriptive  of  the  subject  of 
property,  and  is  to  a  person  generally,  without 
any  particular  circumstance,  it  is  dear,  that  it 
is  a  gift  to  him  personally,  and  merely  for  his 
life.  These  cases  are  not  the  subject  of  the 
{)resent  inquiry.  The  object  of  the  reader 
should  be  to  mark  the  cases  which  have  involved 
particular  circumstances,  making  a^  near  ap- 
proach to,  but  falling  short  of,  the  circumstance 
from  which  an  intention  to  give  a  fee  is  to  be 
inferred. 

The  writer  of  this  Essay  feels  the  propriety 
of  remarking,  before  he  closes  the  present  chap- 
ter, that  the  words  requisite,  in  deeds,  to  convey 
an  estate  in  fee,  are  the  words  most  proper  to 
be  introduced  into  wills,  to  express,  with  cer- 
tainty, the  quantity  of  interest  to  be  devised. 

The  several  cases  classed  under  the  several 
heads  of  devises,  passing  estates  in  fee,  without 
any  words  of  limitation,  pass  these  estates  by 
implication  only  (d)  ;  and  no  person  w^o  has 
a  competent  knowledge  of  his  profession,  and 
of  its  duties,  will  ever  trust  to  the  imphcation 

(cj  9  Teem  Rep.  83,  and  Befesence^;  Cqiv|».  938;  WiUeiai^ 
140, 141. 
Cd)  See  Frank  v.  Frank,  3  Mau.  &  Mir.  3Q< 
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of  law,  to  give  effect  to  the  intention  of  his 
client,  whose  will  he  is  compiling.  He  will 
use,  as  it  is  his  duty,  and  as  his  professional 
reputation  requires,  the  words  strictly  proper 
for  the  purpose,  and  those  terms  on  which  no 
doubt  cannot,  by  any  sophistry,  or  argument, 
be  raised. 

It  is  highly  imprudent  to  rely  on  the  Courts 
of  Law  or  of  Equity,  for  a  decision  in  our 
favour,  by  a  discretionary  construction,  when  it 
is  in  our  power,  by  a  careful  observance  of 
cautious  and  correct  practice,  and  approved 
forms,  to  demand  that  which  we  claim  as  due 
to  us  or  to  our  clients  in  justice.  It  is  absurd, 
often  presumptuous,  and  always  a  proof  of 
indifference  to  the  interest  of  a  client,  to  be 
content,  under  the  idea  that  this  or  that  form 
of  expression,  though  not  strictly  proper,  will 
answer  the  purpose.  A  man  of  honour  and 
chaiucter  will  never  think  his  labour  finished 
till  he  can  say  with^onfidence  to  his  client,  and 
to  his  beaftp(as  far  as  settled  rules  of  con- 
struction lead  him  to  the  knowledge  of  the  force 
and  effect  of  particular  terms  of  a  definite  im- 
port, and  warrant  the  expression,)  this  instru* 
ment  shall  not  fail  to  ensure  an  observance  of 
the  intention  with  which  it  is  made. 
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ADDENDA. 

"  A  devise  to  my  relations^  if  that  descrip- 
tion suits  A  9  has  the  same  effect  as  a  devise  to 
A  and  his  heirs.  The  devisee,  where  there  is^ 
both  real  and  personal  estate,  vf'ill  take  each, 
transmissible  as  such/*    Per  Lord  Eldon  fe). 

So  a  fee  may  pass  by  will,  without  words  of 
express  limitation,  from  the  purpose  for  which 
the  devise  is  made,  as  to  daughters  in  augmen- 
tation of  their  portions  (f). 

To  -4,  to  give  away  at  her  death  to  whom 
she  pleasss,  is  a  fee  (g) . 


(e)  WoUer  y.  Maude^  19  Ves.  437. 

(f)  Carpenter  v.  Carpenter y  9  Mod.  9a ;  3  Bulstr.  lay ;  HucIa 
▼.  hmh,  4  Ves.  sen.  5<>8 ;  supra,  276. 

(g)  TimeweU  v.  PerUns^  a  Alk*  102. 
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CHAPTER  VIT. 

On  'Conditional  Fees  and  Estates   Tail;   and 
Jirstf  as  to  Conditional  Fees. 

The  doctrine  of  Conditional  Fees,  though  of 
rare  occurrence  in  modern  practice,  still  forms 
part  of  our  system  of  tenures. 

It .  governs  the  law,  as  i^plicable  to  those 
hereditaments  which  are  of  a  personal  nature, 
or  which, .  in  a  more  general  and  compre* 
hensive  view,  are  not  tenements  entailable 
withm  the  statute  de  Donis  (a).  . 

All  limitations  confined  to  the  heirs  of  the 
body,  either  by  direct  or  circuitous  expression, 
and  which  are  not  estates*tail  under  the  statute 
de  dfrnisy  remain  conditional  or  qualified  fees  at 
the  common  law  (bj. 

In :. JSocon's  Abridgment  (chap.  Estate-tail), 
there  is,  in  a  Note,  this  observation : 

Fee->tail  was  originally  termed  the  feudum 
wmwiy  in  opposition  to  fee-simple  absolute 
ot  ihefeudvm  antiquum ;  and  went  only  to  the 
descendants^  either  male  or  female ;  according 
to  the  words  and  limitations  of  the  feudal 
donation,  and  thence  came  to  be  distinguished 
into  feudum  mascuUnum  Bxxd  ftemininum. 

The  operation  of  the  statute  de  donis  is  con-^ 
fined  to  lands  and  tenements ;  hence  it  follows 

(a)  13  Edw.  I.  c.  1.  (f)  1  Inst.  ao.  a 

VOL.  II.  U 
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that  nothing  besides  land,  in  its  great  variety , 
and  those  hereditaments  which  are  collateral 
to  landsy  but  issue  out  of  them  as  rents,  com- 
mon, &c.  estovers,  nomination  to  a  church, 
and  those  other  hereditaments  which  create  a 
tenure,  as  a  peerage  of  a  particular  place  or 
county,  or  are  annexed  to  or  exerciseable 
within  any  lands  or  tenements,  though  they 
lie  not  in  tenure,  as  office  of  steward,  bailiff  of 
a  manor,  receiver,  &c.;  (c)  are  withm  the 
statute ;  but  the  statute  doth  not  extend  to 
those  hereditaments  which  are  merely  per^ 
gonal;  as  annuities^  or  an  annuity  out  of  llie 
four  per  cent.  Barbadoes  duties  (d)^  or  are  to 
be  exercised  about  chattels^  a$  the  office  of  a 
master  of  horses,  hounds,  &c. ;  and  do  not 
issue  out  of,  nor  concern  any  land,  nor  any 
certain  place ;  since  they  do  not  savour  of  the 
reality  (c). 

Gifts  of  property  of  this  sort,  even  at  this 
day,  pass  conditional  or  qualified  fees,  and  all 
the  rules  which,  at  the  common  law  before  the 
statute  de  danis  were  appUcable  to  fees  of  this 
denomination,  are  at  this  day  applicable  to  the 
like  limitations  of  these  hereditaments  of  a 
personal  nature,  as  a  part  of  that  subject 
matter  to  which  these  rules  were  applied  brfore 
the  statute. 

It  may  be  added,  that  it  has  been  supposed  (/) 

(c)  1  Inst.  iQb.    (<0  Earl  of  Sta&rd  v.  Buckley^  ^  Ves.  S.  170. 
(f)  Aubm  V.  Daly,  4  Barn,  61  Al3.  59, 
(/)  Chitty  on  Descents. 
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that  the  passage  in  vol,  1.  p.  ll,  which  treats 
e  personal  annuity  in  fee  as  an  hereditament 
is  erroneous. 

The  case  of  JtMn  v.  Daly^  4  Bam.  & 
Aid.  59)  is  supposed  to  warrant  the  oorreo 
tion.  It  is  not  easy  to  comprehend  whether 
more  was  advanced  as  law  ioi  that  case,  than 
that  a  personal  annuity  to  a  man  and  his  heirs 
may  pass  in  a  will,  nnder  the  description  of 
personal  estate^  and  without  an  attestation  by 
three  witnesses. 

If  the  certificate  of  the  Judges  is  to  be  un- 
derstood to  import  the  proposition,  that  an 
wmidty  in  fee  is  personal  Elstate,  and  that  it  will 
devolve  to  executors  and  not  to  heirs,  it  may 
be  safely  stated  that  the  point  requires  revi* 
sion.  All  the  authorities, ,  including  Black- 
stone  (/)^  are  in  opposition  to  that  doctrine ; 
iind  even  Mr.  Chitty  has  passages  in  p.  12, 
which  are  in  opposition  to  the  certificate  in 
Aubin  v.  Dafy^  taken  in  this  sense  {g).  : 

Possibly,  and  even  probably,  the  certificate 
in  Auinn  v.  DaUf  turned  on  the  ground  that 
this  personal  annuity  was  not  strictly  and  pro- 
perly real  estate,  but  fell  within  the  terms  per- 
sonal estate  and  effects ;  and  that  the  statute  of 
frauds  and  perjuries  having  only  the  words 
^' lands  and  tenements''  did  not  extend  to 
annuities  in  fee,  being  mere  hereditaments,  and 
not  lands  or  tenements  (Ji)^ 

{/)  3  Bl.  Com.  17.  supra^  i  vol.  lo.  12. 

(g)  On  Descents.  (A)  2  Yes,  S.  178,  179. 
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From  these  obfiervations  the  propriety  of 
entering  into  a  minute v  discussion  and  nice 
investigation  of  the  nature  and  qualities  of  con- 
ditional fees,: is  so  obvious,  that  they  supersede 
all. necessity  for  any  apology  on  the  ground  of 
taking  up  this  learning  merely  for  ^ the  sake  of 
gratifying  a  speculative  curiosity.  Besides,  tibe 
learning  is  applicaible  to  copyhold  lands  not 
entsulable  by' custom  (i).    . 

There  is  also  great  reason  to  expect  that  a 
gift  of  land  to  a  man  and  his  heirs,  generally, 
if  he  shall  have  heirs  of  his  body^  without  any 
other  expression  to  qualify  the  .word  heoB  of 
his  body,  is,  even  at  this  day,  a  conditdonal  fee ; 
subject  to  the  rules  of  the  common  law,  and 
not  an  estate^tail  under  the  statute  de  dani9.(k.) 

There  is  not  any  clause  in  that  statute 
which  extends  to  a  case  of  this  descriptioii, 
and  estates-tail  may  be  therefore,  defined  agree- 
ably to  this  hypothesis,  so  as  to  include  those 
gifts  only,  in  which  by  direct  expression,  or 
Arom  words  of  qualification,  the  succrasion  is 
confined  to  heirs  of  the  body.    . 

But  such  conditional  fees  as  give  the  fee 
without  any  qualification  or  limit  to  the  heirs 
are  governed  by  the  general  rules  of  law,  as 
distinguished  from  the  law  applicable  to  condi- 
tional fees,  properly  so  denominated. 

In  the  progress  it  will  appear,  indeed  from  the 
preceding  observations  it  may  be  inferred,  tbat 
no  learning  in  the  law  is  involved  in  greater 

{{)  Infruy  ch.  8.    .  {k)  Fleta,  3  lib.  c  9.  p.  186. 
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ebsciirity,  or  attended  with  more  disputable 
pointdy  than  th&t  which  concerns  conditional 
fees,  properljT  so  termed. 

The  authorities  are  at  variance  {I). 
'  The  doctrine  advanced  on  some  points  con- 
cerning this  estate  strongly  contravenes  the 
general:  and  established  rules .  of  property ; 
therefore  in  treating  of  this  class  of  estates, 
there  is  a  more  than  ordinary  degree  of  falling 
into  error,  especially  as  these  estates  rarely 
occur'  in  modern  times,  and  :on  that  account 
the  guide  afforded  by  practice  is  wanting. 

It  has .  been  assumed  (m),  that  the  doctrine  of 
the  common  law,  in  respect  to  conditional 
fees,  and  the  rights  of  alienation  which  they 
conferred,'  were  very  simple^  *  and  that  all 
the  perplexities  of  title  originated  with  the 
introduction  of  estates-tail. 

The  writings  of  those  authors  who  have 
been  most  deservedly  esteemed  for  the  soUdity 
of  their  judgment,  for  the  elctient  of  theic 
researches  into  the  law^  and .  for  their  almost 
intuitive  knowledge .  of :  the  science,  ;  have  i  so 
little  on  the  docb'ine.of.the  law  applicable  to 
this  estate,  which  accords  with  the  systems  of 
the  law:  on  estates  in  general,  and  .  that,  little 
seems  so  inconsistent  in  its  several  parts,' that 
it  is  an  arduoQs  task  to'  extract  from  the  writ^ 
ings  o£  t)iese.  authors,  any  passages  which  can 
he  truly  useful  in  the  inquiry,  to  be  now 
instituted. 

(0  Infrai  chap.  8.  -    (m)  i  Iivst.  19.  b.. 
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Indeed  the  pitssages  whicb"  occur  in  these 
books,  instead  of  aiK)rding  information,  do,  from 
their  generality,  and  from  their  contrariety^ 
and  the  absence  of  those  distinctions  which 
seem  necessary  to  a  correct  understanding,  of 
the  subject,  occasion  perplexity. 

And  it  is  probable  that  the  present  state  of 
the  law,  as  applicable  to  this  species  of  estate, 
is  not  in  strict  accordance  with  first  principles. 

That  the  law  may,  in  the  first  instance  i  be 
well  understood,  such  collections  shall  be  made 
from  works  of  the  highest  authority  of  points 
concerning  this  estate,  as  will  most  clearly 
show  in  what  manner  the  law  has  been  under-^ 
stood ;  and  many  authorities  will  be  subjoined 
in  the  eighth  chapter  to  prevent  the  neceasity 
of  long  quotations,  and  to  assist  the  investiga- 
tions of  the  student,  so  as  to  enable  him  to 
form  his  own  judgment. 

No  writer  has  taken  a  more  ample  or  mas-*- 
terly  view  of  the  subject  than  the  author  of 
Bacon's  Abridgment,  and  it  is  probable  that 
the  learned  Chief  Baron  Gilbert^  the  best  his- 
torian of  the  law,  was .  the  writer  of  these 
observations. 

Every  opportunity  will  on  ibat  account 
be  embraced  of  stating  his  view  of  this 
subject. 

The  leading  principle  relating  to  estates^-tail 
of  the  present  day,  and  consequently  to  the  con- 
ditional fees  of  ancient  times,  is,  that  they 
were  fee-simple  at  the  common  law,,  or,  as 
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this  expression  must,  ivith  a  view  to  accuracy, 
be  expkiined,  estates  in  fee  (/). 

The  estates  distinguished  by  the  appellation, 
of  conditional  fees  received  their  denomination 
either  from  a  condition  expressly  annexed  to 
theiUs  or  implied  by  law ;  that  the  donee 
should  have  heirs  of  his  body,  either  generally 
or  of.  one  sex  in  particular,  as  males  or  females ; 
and  should  have  these  heirs  hy  any  woman  or 
women,  it  was  immaterial  by  whom,  or  by  some 
particular  woman ;  «s  the  form  of  the  gift  pre- 
scribed, that  there  should  be  heirs  of  one  or  the 
other  description,  in  performance  of  the  con- 
dition. 

The  statute  de  donis  enumerates  the  state 
of  the  common  law  in  these  terms  :  Firsts 
concerning  lands  that  many  times  are  given 
upon  condition,  that  is,  to  wit,  where  any 
giveth  his  land  to  a  man  and  his  wife,  and  to 
the  heirs  begotten  of  the  bodies  of  the  same 
man  and  his  wife^  with  such  condition  ex-^ 
pressed,  that  if  the  same 'man  and  his  wife  die 
without  heirs  of  their  bodies  between  them  be- 
gotten, the  land  so  given  shall  revert  to  the 
giver  or  his  heir.  2/  In  case  also  where  one 
giveth  lands  in  free  marriage,  which  gift  hath 
a  condition  annexed,  though  it  be  not  ex- 
pressed in  the  deed  of  gift,  which  is  this,  that 
if  l^e  husband  and  wife  die  without  heir  of 
their  bodies  begotten,  the  land  so  given  shall 
revert  to  the  giver  or  his  heir  (g).    3.  In  case 

(/)  Litt  §  13 ;  1  lost,  ig  a. ;  d  Inst.  336. 

(g)  Wright  on  Ten.  1879  188;  a  Bl.  Cbnmi.  no. 
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also  where  one  giveth  land  to  imother,  and  the 
beirs  of  his  body  issuing ;  it  seemed  rery  hard, 
and  yet  seemeth  to  the  givers  and  their  heirst 
that  their  will  being  expressed  in  the  gift  was 
not  heretofore,  nor  yet,  is  observed.  4«  In  all 
the  cases  aforesaid,  after  issue  begotten  and 
born  between  them  (to  whom  the  lands  were 
given  under  such  condition),  heretofore  ^  such 
feoffees  had  power  to  alien  the  land  so  given, 
and  to  disherit  their  issue  of  the  land,  con- 
trary to  the  minds  of  the  givers,  and  contrary 
to  the  form  expressed  in  ^be  gift.  5.  And, 
further,'  when  the  issue  of  such  feofiee  is  feiling, 
the  land  so  given  ought  to  return  to  the  giver, 
or  his  heir,  by  form  of  the  gift  expressed  in 
the  deed,  though  the  issue  (if  any  were)  had 
died ;  yet,  by  the  deed  and-  feofiment  of  them 
to  whom  the  land  was  so  given  upon  condition  (A), 
the  donors  have  heretofore  been  barred  of  their 
reversion  of  the  same  tenements,  which  was 
directly  repugnant  to  the  form  of  the  gift. 

Fleta(t)has  in  express  terms, proposed  the  law 
in  his  sense  to  be,  that  if  a  gift  was  made  to  a 
man  and  his  heirsi  if  he  should  have  heirs  of 
his  body,  and  there  were  heirs  of  this  description, 
and  they  afterwards  failed,  his  ol^er  heirs,  and 
to  the  remotest  degree^  should  succeed  to  him, 
because  the  condition  was  performed.  -  His 
words  are  "  Si  sic  dicasy  do  tantam  terram  cum 
pertinentiis  habendum  et  tenendum  tibi  et  here^ 

(J)  N.B.  Not  said,  made  after  issue  born,  but  see  No.  4. 
(0  3  lib.  c.  9,  p.  i86. 
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dibus  tuis.  Si  fusredes  de  corpore  tuo  habueris; 
si  tales  Jueredes  mihi.  procreavero;  quanrns^de- 
fecerunt  succedent  tamen .  meiy  alii  Jueredes^ 
mihi  remotiores  in  infinitum^  quia  satisfactum 
est  amditiomJ' 

The  authority  of  Bracton  (ia)  and  of  Mn 
Retoesy  in  his  history  of  the  law,  under  the 
reign  of  Henry  the  Third,  as  stated  by  Bracton, 
may  be  cited  in  support  of  the  same  distinction, 
and  from  these  .writers  it  is  clear  that  there  was 
an,  established  distinction  between  gifts  to  a 
man  and  his  heirs  of  his  body»  ai^l  to  a  man 
and  his  heirs,  if  he  should  have  heirs  of  his 
body  (i  6).  Thus  in  the  words  of  Mr*  Reeves, 
following  Bracton,  as  a  gift  might  be  made 
largely,  so  it  might  hecoactata,  and  confined  to 
particular  heifs^  as  tenendum  sibi  et.haredibus 
suis  quas  de  came  sud  et  uxore  sua  sibi  desponsata, 
procreatos  habuerit;  or  sibi  et  uxori  sua,  or  cum 
ta&  fiUa  mea  et  tenendum  sibi  el  Jueredibifs  suis 
de  came  talis  umtis,  orJiUa  exeuntibus,  etc.  In 
these  cases  the  inheritance  descended  to  the 
particuW  heirs  there  specified,  to  tha  exclusion 
of  all  others ;  and  should  the  person  so  ^feofifed 
have  no  such  heirs,  or  they  should  fail,  the  land 
would  revert  to  the  donor  by  a  tacit,  condition 
without  any  mention  thereof  in  the  gift.  Again, 
a  gift  might  be  tenendum  ^bi  et  haredibus  suis, 
siharedes  hahuerit  de  corpore  suo  procreatos, 
where,  if  the  donor  had  heirs  of  his  body ,  though 
they  afterwards  failed,  yet  he  had  satisfied  the 

(ta)  Bracton,  17.  (t6)  Re^es»  1  voL  p.  .393. 
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condition,  and  all  his  beirs  without  distinction 
became  entitled  to  inherit 

As  soon  as  the  donee  had  issue  of  his  body 
answering  the  description  required  by  the  con- 
dition he  became  tenant  in  fee  for  three  pur- 
poses ;  firsts  to  alien  ;  secondly,  to  forfeit ;  and 
thirdly,  to  charge  the  land  (i). 

It  is  admitted  that  his  alienation  before  any 
issue  was  born  was  good  as  against  himself  and 
his  heirs  (k)  ;  though  some  books  deny  that  an 
alienation  prior  to  the  birth  of  issue  was 
binding  on  the  heirs  (/). 

From  some  authorities  it  may  be  in- 
ferred, that  after  failure  of  heirs  of  the  body 
of  the  person  to  whom  the  estate  was  given, 
the  person  who  gave  the  estate,  or  his  heir,  in 
his  right,  might,  notwithstanding  such  alien- 
ation, prior  to  the  birth  of  issue,  have  entered 
as  in  his  reversion  (m). 

It  is  also  said,  that  where  the  estate  remained 
in  the  tenancy  <^  the  donee,  or  of  his  heirs 
under  the  original  gift,  (that  is,  without  such 
Blieoation  after  the  birth  of  issue),  the  land 
would  on  failure  of  heirs  revert  to  the  person 
by  whom  it  was  given  in  right  or  by  way  of 
reverter  (n). 

Also  where  the  estate  was  granted  to  any 
particular  heirs,  as  to  makSy  these  heirs  were 

(j)  1  Inat,  19  a.  (A)  In/raf  chap.  8. 

{t)  1  Inst.  19  a ;  3  Ves.  sen.  34C. 

(m)  1  Inst.  19  a;  18  Aes.  5;  Infra,  diap.  8. 

(«)  1  Inst.  19  a;  Pinch's  D.  Co.  Law,  ch.  8 ;  1  P.  W.  75. 
p.  Powdl ;  ti  Ass.  5;  la  Edw*  4, 3  b ;  Pain's  Case,  8  Rep.  679; 
Finch's  Law,  las. 
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entitled  to  take  in  exclusion  of  other  heirs, 
though  hy  this  exclusion  the  course  of  descent 
was  diverted  (o) ;  this  proposition  is  not  uni- 
formly supported  by  the  books. 

Some  books  admit,  while  others  deny  (p), 
that  any  remainder  could  be  limited  after  the 
gift  of  a  conditional  fee.  Indeed  in  Bractw$ 
and  Fleta  there  are  passages  in  support  of  re-* 
mainders,  and  Bractan  wrote  before  the  sta^ 
tute  (q). 

This  passage  occurs  in  Bacon^s  Abridg- 
ment, ch.  Estates : — If  lands  were  given  to  a 
man  and  the  heirs  male  of  his  body,,  the  issue 
female  were  ^^  not  inheritable,  because  the 
feudal  donation  expressing  particularly  what 
heirs  of  the  donee  were  to  inherit,  no  heir, 
though  of  the  body  of  such  feudiary,  could 
inhent  that  did  not  come  under  the  words  and 
limitation  of  the  donation/^ 

And  if  the  donee  had  issue  two  8on»j  and  died, 
and  the  eldest  died  leaving  a  daughter  (r),  the 
youngest  son  came  into  the  succession  of  the 
feud,  and  excluded  the  daughter ;  and  if  there 
had  been  no  son,  the  feud  (for  the  collateral 
heirs  were  excluded,  1  RoL  Ab.  841)  reverted 
to  the  donor,  for  the  express  words  c^  the  first 
donation,  which  regulated  all  subsequent  de* 
scents,  excluded  all  females  from  inhenting 
such  feud ;  so  ^  contra^  if  the  feud  had  been 
given  to  a  man  and  the  heirs  females  of  hi$ 
body^  the  descent  was  to  be  conveyed  to  the 

« 

(o)  1  Inst  19  a ;.  iK.  A.  ^41^  s;  9$.        (p)  1  Inst.  13  a. 
iq)  Temp.  H.  3.  (r)  1  Intl.  19  a;  7  Hop. 35  ft. 


300  AS    TO    CONDITIONAL    FEES. 

females  onhfy  exclusive  of  all  males,  according 
to  the  words  of  the  first  donation. 
* .  But  if  the  limitation  of  the  feud  had  been 
to  a  man  and  hiii  heirs  male  (r),  thus  omitting 
to  add  words  of  procreation,  such  donation  doth 
not  exclude  the  females^  but  lets  them  and;aU 
collateral  heirs  in,  ^^  and  therefore  this  at  this 
day  is  a  fee-simple.  4  Jomt^  105/^  because 
such  donations  not  limiting  the  feud  to  .  tibe 
descendants  of  any  body,  cannot  be  goods  of  a 
feudum  novum.;  and  if  it  be  construed  a  feu* 
dum  antiquum^  the  course  of  descent  cannot  be 
altered  by  toy  man's  private  fancy  ;  and  since 
it  appears  from  the  words  of  the  donation  that 
the  donor  intends  an  estate  of  inheritance,  his 
words  shall  be  taken  most,  strongly  against 
himself,  and  shall  pass  the  most  absolute  estate 
of  inheritance,  which  is  a  feersimple,  to  which 
not  only  hb  Uneal  heirs,  but  also  his  collateral 
heirs  are  inheritable. 

The.  author  of  Baco^^'s  Abri(%ipent  observe, 
(s)  the  power  of  alienatk>n>  was-  twt  cAsolute 
in  the.  feudum ^ fuwum^  because  such  power 
might  have ;  been  employed  to  disappoint  the 
lord .  of.  his  reverter ;  and  yet  they  did.  dot 
ahsphitely^  takje  away  from  such  feudiariesrthe 
power  of  alienation,  because  that  would,  have 
created  a  perpetuity^  which  was  against  the 
original  policy  of  the  English  law. :  To  come 
therefore  to  a  temper. between,  these  exb^emes 

(r)  1  Inst  13  a. 

(0  Co.  Lit.  igm;  i  Plawd.  S46  a  ;*  3  Rep.  346  j  i  Roll.  Ab. 
84O1  841 ;  a  loit.  333, 
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th6  donee  was  not  alUmedto  alien  vS\  issue  had; 
because  till  then  be  had  not  a  descendible  estate 
in  him^  [this  is  not  a  tenable  proposition]  (5), 
and '  therefore  could  not  transfer  a  descendible 
estate  to  others ;  and  if  he  should  have  been 
allowed  to  have  aliened,  whether  he  had  issue 
or  not, '  such  alienation  would  have  disap- 
pointed the  limitations  and  restrictions  in 'the 
gif^y '  which  brought  it  Imck  to  the  lord  on 
faikire  of  issue ;  and  therefore  they  construed 
the  words  of  the  feudal  donation  not  only  as 
a  Umitation,  but  condition,  which  the  feudiary 
was  obliged  to  perform,  before  he  bad  an  ab- 
solute power  over  the  estate;  tor  such  donations 
were  -  generally  made  for  the  propagation  of 
families,  and  therefore  it  best  answered  the  de^ 
sign  of  such  gifts  to  suppose  the  power  of 
alienation  to  arise  on  the  begetting  issue; 
because  in  sueh  cases  the  feudiary  had  the 
contingences  of  a  family ;  for  when  issue  was 
had  they  looked  on  the  lord's  possibility  to  be 
at  a  great  distance,  and  <  they  admitted  of  an 
absolute  power  of  {alienation.  Therefore  if  a 
man  had  atiened  before  issue  had,  the  lord 
could  not  have  ^  entered  for  •  a  forfeitwe^  -be^ 
cause  that  wolild  have  been  contrary  to  bis 
own  donation,  which  carried  it  to  the  feudiary 
and  his  descendants ;  and  therefore  if  descend^ 
anis  were  afterwards  bom,  the  brd  was  ex- 
cluded during  the  continuance  of  such  issue, 
and  the  issue  born  after  the  alienation  could 

<t)  1  loit.  19  b.  infirut  ch.  8. 
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abie,  and  by ^  that  means  not  forfeitable  for 
treason,  though  the  condition  should  -be  per- 
formed by  having  issue;  and  from  the  time  of 
this  statute  the  donors  possibility ^  or  right  of 
reverter 9  was  turned  into  a  reversion ;  and  the 
donor,  who  before  had  a  fee  simple  conditionalj 
had  now  but  an  estate-laiL 

These  are  the  principal,  indeed  they  are  the 
oiAy  material  points  necessary  to  be  examined. 

Suppose  the  estate  to  have  been  an  estate  in 
fee,  either  simply,  or  under  a  qualification,  and 
the  conditioi^  to  have  affected  the  ^  estate  only 
in  the  evenl^ithat  the  person  to  whom  the  land 
wa&  given  should  not  have  any  issue,  or  ^should 
not  have  any  issue  of  a  particular  description, 
then,  on  general  principles,  ^  the  title  would 
have  stood  in  this  predicament. 

The  person  to  whom  the  gift  was  made  was 
tenant. in  fee,  and  as  such  1^  had  the  power  of 
alienation  in  right  of  that  estate,  immediately 
after  it  was  conveyed  to  him(u). 

Arguments  of  analogy,  -  drawn  from  the 
more  early  deteminations  on  estates*tail  (a), 
dedlaaring  the  law  to  be^  that  ike  tenants  of 
these  estates  could  not  convey  a  more  extensive 
interest  than  for  their  own  lives,  and^  a  passage 
in  Briton  (y)^  gives  to  this  opinion  some  sem- 
blance of  doubt.  *  But  from  first  principles, 
the  nature  of  estates,  and  the  opinion,  of 
Chief  Justice  JJb/f,  dehvered  in  Machel  and 

(tt)  3  Ve«.  sen.  346 ;  i  Ingt.  19  b ;  infraf  ch.  8, 

(«)  Bracton,  lib.  3;  c  1.    Took  v.  Glascock,  i  Saund;  359. 

{jdlnfirOf  chap.  8. 
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Clark^tf)^  this  mist  of  obscurity  seems  to  be 
>vhoily  removed  ;  and  it  is  clear,  indeed  seems 
always  to.  have  been  beyond  all  doubt,  that 
tenants  of  conditional  fees  had  this  power  of 
alienation  oTer  the  fee  as  against  their  issue. 

All  the  reasoning  of  Chief  Justice  Holt  is 
applicable  to  estates- tail.  The  statute  de  donis 
dad  not  enlarge  die  tenant  s  power  of  aliena- 
tion ;  and  the  necessary  conclusion  is,  that  as 
this  power  of  alienation  over  the  fee  is  exr 
ercisabla  by  a  tenant  in  tail,  it  equally  resides 
in  the  tenant  of  a  conditional  fee. 
* '  Whether  this  conditional  fee  was  in  point 
.of  lin^itation  to  determine  on-  failure  of  general 
fOr  special  heirs  of  the  body  x)f  the  donee,  must, 
according  to  the  general  rules  and  principles 
of  law,  have  depended  wholly  and  entirely  on 
•the  terms  in  which  the  estate  was  given;  and 
whether  it  .should  be  xlefeated  on  that  event, 
iox  by  means  of  a  condition  annexed  to  the 
-estate,  could  be  decided  only  by  referring, 
agreeable  to  the  doctrine  which  has  been  ad-^ 
vanced,  to  tHe  agreement  of  the  parties,  as 
contained  in  a  clause  of  express  or  implied 
condition.  From  our  books,  properly  under- 
stood, it  is  to  be  collected,  and  they  all, 
M^ithout  exception,  or  at  least  with  excep- 
tions of  some  authorities,  which  are  40  this 
particular   overruled,   concede  (^),    that   the 

(y)  %  Lord  Raym.  778;  \  Inst.  19,  infra^  ch.  8.  . 
(«)3Ve8.  346. 
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owner  of  this  estate  had  the  right  or  power  of 
alienation  as  against  his  issue.  Even  Lord 
Coke  (a)  admits  that  when  the  gift  was  to  the 
donee  and  his  heirs  generally,  subject  to  a 
condition  that  there  should  be  heirs  of  his 
body,  and  not  to  him  and  his  heirs  of  his 
body,  the  person  to  whom  an  alienation  wad 
made  would  have  a  fee-simple,  and  not  merely 
a  fee  determinable  on  failure  of  heirs  of  the 
body  of  the  donee  (b).  Two  points  are  per* 
fectly  dear : 

1st.  That  under  a  gift  to  a  man  and  his 
heirs,  if  he  should  have  heirs  of  his 
body,  and  without  any  limitation  over» 
there  was  not  any  right  of  reverter  if 
the  donee  died  after  there  had  been 
heirs  of  that  description  (c). 
Sndly.  That  under  a  gift  to  a  man  and  his 
heirs  of  hb  body,  there  might  be  a 
reverter  at  any  time  when  there  should 
be  fulure  of  heirs,  unless  the  donor  and 
his  heirs  were  barred  by  alienation  (d). 
Alienation  has  been  allowed  on  the 
ground  of  policy  (e);  or  there  might 

be  a  particular  rule  to  enable  the  ten- 
ant of  a  conditional  fee  to  alien  after  the 
condition  was  performed,  although  that 
rule  cannot  now  be  distinctly  traced. 

a)  1  Inst  385.    See  ch.  8. 

(6)  2  loft.  on  the  statute  de  donU;  Learning  on  Gifts  in 
Frankmarriage,  ch.  8,         (c)  HUton's  case,  18  Ass.  fo.  57. 
00  Mutton's  case,  cited  18  Ass,  ^7.  (f)  Chap.  8. 
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The  doctrine  against  perpettdiks  seems  to 
have  been  introduced  after  the  enactment  of 
the  statuteof  quia  emptares  {d).  That  statute 
favoured  alienation ;  and  the  decisions  relaxed 
the  restraints  imposed  on  alienation  by  the  sta^ 
tute  de  donis  (e).  From  the  introduction  of  the 
learning  against  perpetuities,  niay ,  in  all  proba* 
bility,  be  dated  the  enlargement  of  the  power 
of  alienation  by  a  person  who  had  a  conditional 
fee,  to  him  and  the  heirs  of  his  body. 

Under  this  learning,  and  not  under  general 
principles,  alienations  are  allowed  by  qtiosi 
tenants  in  tail  of  copyhold  lands,  and  under 
leases  of  freehold  lands  held  for  lives. 

The  peculiar  form  of  a  conditional  fee, 
created  by  a  gift  to  a  man  and  the  heirs  of  his 
body,  did  not  give  any  right  to  the  issue  (/)• 
It  did  not  confer  on  them  any  interest  beyond 
that  which  was  common  to  all  heirs,  under  any 
other  form  of  gift.  According  to  legal  intend- 
ment the  condition  was  not  added  in  favour 
of  the  heirs,  nor  for  their  benefit.  Its  object 
was  to  circumscribe  the  continuance  and  the 
extent  of  that  interest  which  was  given,  or  to 
express  the  terms  on  -which  that  interest  should 
be  held  by  virtue  of  the  gift. 

It  is  clear  there  were  gifts  of  different  sorts, 
and  in  various  forms;  sometimes  general, 
subject  to  a  condition,  as  to  a  man  and  his 
heirs,  if  he  should  have  heirs   of  his  body ; 

(d)  18  Ed.  I.   ch.  r.  (e)  13  Ed*  L  c.  1. 

(/)  1  loBt  19  a. 
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in  other  instances  qualified,  as  to  a  man  and 
the  heirs  of  his  body  (g) ;  and  that  the  circum- 
stance under  which  each  several  gift  was  framed 
invited  and  received  a  different  determination.  . 
'  That  hmitations  were  often  to  the  heirs 
generally,  with  a  condition  in  the  form. pro- 
posed, will  be  evident  from  .many  grants  in 
these  -terms  made  even  after  the  statute  dcdanisy 
and  no  doubt  grounded  on  precedents  of  a 
more  ancient  date  (A). 

This  distinction  is  more  particularly  manifest 
from  the  writings  of  Bracttmj  who  compiled  his 
treatise  before  the  statute  de  donis  .was  enacted, 
Zfid  from  the  author  who  compiled  Iteta  shortly 
after  that  statute  was  passed,  and  in  the  reign 
of  the  King  to  whose  policy  the  issue  in  tail, 
reversioner,  and  remainder-man,  are  indebted 
ifor  the  statute  -dedenisj  &c.  >  . 

The  doctrine  respecting  copyholdSj  while  it 
was  under  discussion  whether  they  were  en- 
tailable, affords  a  large  portion  of  light  on  this 
subject  (i).  ' 

As  often  as  the  gift  was  qualified  to  a  man  and 
his-  heirs  of  bis  body  it  was  prior  to  the  statute  de 
donis  J  and  ig  at  this  time  perfectly  consistent 
with  the  general  rules  of  property,  as  stated  in  a 
former  page,  when  estates  of  a  qualified  fee 
were  considered  (k)^  that  the  right, of  entering, 
as  in  his  reverter^  should  devolve  on  the  person 

(g)  18  Au.  5,  perHussey,  ch.  8. 

(A)  5  Hen.  VII.  6 ;  19  Hen.  VI.  75 ;  Kitch.  153,  ch,  8, 

W  Sec  ch.  8.  (*)  1  Vol.  460. 
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from  whose  gift  the  estate  was  received,  or  on 
his  general  heir,  when  there  slioiild  be  a  failure 
of  those  heirs,  by  whose  continuance  the  donor 
had  measured  the  extent  of  the  interest  he  had 
granted.  And  by  the  interpretation  of  the 
statute  de  clonis^  these  cases  alone,  in  which  the 
gift  was  in  its  descent,  either  in  terms  or  by 
construction,  restricted  to  heirs  of  the  body, 
were  objects  of  the  provisions  of  that  statute. 

Even  the  common  law  had  provided  theybr- 
medon  in  reverter  (/),  as  the  remedial  writ  for 
the  grantor  or  his  heirs  after  the  determination 
of  the  gift  by  failure  of  heirs. 

In  special  and  analogous  cases  the  law  did 
by  the  statute  in  consimili  caw(m),  provide  the 
fohhedon  in  descender^ 

Of  the  condition  when  not  performed,  or 
rather  when  broken,  advantage  n^ight  be  taken 
to  defeat  the  estate  to  which  the  condition  was 
annexed,  till  it  became  impossible  that  the 
condition  should  be  performed^. 

The  gift  passed  an  estate  in  fee,  entitling  the 
person  in  whose  favour  it  was  made  to  the 
same  power  of  alienation,  and  rights  of  owner- 
ship, as  may  be  exercised  by  the  tenant  of  any 
estate  of  that  extent,  and  arising  from  a  gift  in 
that  forni. 

In  those  instances  in  which  the  estate  is 
given  to  the  heirs  generally,  without  any  lan- 
guage in  the  direct  gift,  or  in  the  context,   to 

*  (/)  F.  N.  B.  aig;  16  Plow.  Com.  infra,  ch.  8. 
(m)  6  Ed*  L  c.  7>. 
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confine  the  estate,  so  far  as  it  confers  an  inhe- 
ritable quality  in  &vour  of  heirs  of  a  })articuiar 
description^  the  estate  conreyed  by  the  terms 
of  the  gift  must,  in  point  of  limitation,  continue 
for  ever,  unless  it  be  defeated  by  a  condition; 
and  under  what  circumstances  a  condition  will 
defeat  the  estate  to  which  it  is  annexed,  must, 
in  these,  as  in  all  other,  cases,  hare  originally 
depended  on  the  agreement  of  the  parties,  ex- 
pressed in  the  condition^  or  of  the  intention 
which  the  law  implies  from  sny  particular 
form  of  expression,  though  the  intention  of 
the  parties  be  not  declared  in  the  terms 
strictly  proper  to  a  condition  (m). 

Even  if  a  doubt  could  have  been  entertained 
on  the  extent  of  a  limitation  to  a  man  and  his 
heirs  of  his  body  before  the  statute  de  doms^ 
cases  of  a  date  subsequent  to  that  statute 
might  be  adduced  as  relevant  authorities,  and 
they  would  settle  the  question. 

A  rent  de  novo  was  granted  in  tail  without 
any  remainder  over.  The  tenant  in  tail  suf- 
fered a  common  recovery.  This  recovery  was 
decided  to  turn  the  estate*tail  into  a  determi- 
nable fee,  and  it  was  agreed  that  this  fee  would 
determine  on  the  death  of  the  tenant  in  tail, 
and  failure  of  the  bsue  inheritable  to  his 
estate. 

The  reason  assigned  for  this  decision  was, 
that  the  grantor  never  stipulated  to  charge  the 
land  with  the  rent  for  a  further  period;  and  it 

(m)  Fleta,  3  Ub.  c,  3,  §  5;  i  Inst.  385  a. 
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would  be  a  wrong  to  the  terretenant,  i.  e.  the 
owner  of  the  land,  to  burthen  his  estate  with 
the  rent  for  any  longer  time  (;i).  Also,  if  the 
owner  of  a  base  or  determinable  fee  creates  an 
estate-taily  the  donee  in  tail  could  by  means 
of  a  common  recovery  acquire  more  than 
the  estate  of  the  donor  (o).  It  is  from  the 
doctrine  of  the  common  law  that  these  con- 
clusions are  drawn ;  and  at  the  common  law 
the  same  reasoning  holds,  as  well  in  application 
to  land,  as  to  interests  collateral  to  land. 

The  same  determination  ought  most  cer- 
tainly iat  this  day  to  be  pronounced  on  a 
similar  case,  in  regard  to  the  grant  of  a  mere 
annuity  to  a  man  and  his  heirs  of  his  body. 

No  event  which  could  take  place,  nor  any 
act  on  the  part  of  the  grantee,  ought  to  give 
to  the  estate  a  duration  beyond  the  life  of  the 
grantee,  and  the  continuance  of  the  heirs  of 
his  body. 

Though  the  succession  and  descent  of  the 
estate  would  necessarily  be  confined  to  the 
designated  heirs,  while  transmissible  to  them, 
yet  there  would  not  be  any  restriction  on  the 
right  of  the  alienation  thereof. 

Eventually  as  to  a  rent  if  remainders  over 
were  limited,  the  recovery  might  give  an  estate 
coextensive  with  the  ownership  under  the  estate- 
taily  and  also  under  these  remainders  (jp}« 

(n)  Chaplin  t.  Chaplitif  3  P.  W.  291 . 

(0)  PresUm's  Convey.  1  vol.  d« 

(p)  Smiik  V.  Farnaby  j  Carter,  52 ;  Siderf.  285. 
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By  the  general  rule  of  law  applicable  in  ordi- 
nary cases  to  a  condition  and  its  operation,  it  is 
not  material  whether  the  condition  be  performed 
before  or  after  any  alienation  is  made. 

The  distinction  which  points  to  a  difference 
between  an  alienation  before  the  birth  of  issue, 
or  after  that  event  has  happened,  hisith  not,  as 
already  shown,  any  application  in  principle  to  a 
gift  to  a  man  and  his  heirs,  if  he  should  have 
heirs  of  his  body,  without  any  limitation  over 
on  fiadlure  of  heirs  of  the  body,  so  as  in  con- 
struction to  restrict  the  gift  to  the  doiiee  and 
the  heirs  of  his  body. 

Suppose  a  gift  to  have  been  to  a  man  and  his 
heirs  of  his  body,  and  apply  the  mere  decision 
that  the  land  would  on  failure  of  those  heirs 
revert  to  the  person  of  whose  gift  it  wa«  received. 
The  conclusion  is  easily  to  be  reconciled  with 
foriner  determinations,  indeed  with  all  the  de- 
cisions which  have  been  pronounced  on  estates 
'  of  a  qualified  fee ;  that  the  possibility  of  a 
reverter,  or  reversionary  interest  of  the  donor, 
"  shall  become  an  estate,  when  there  shall  be  a 
failure  of  those  heirs. 

At  the  common  law,  independently  of  the 
rule  ingrafted  by  policy  against  perpetuities, 
there  would  be  a  reverter  to  the  donor  on  a 
failure  of  the  heirs,  falling  within  the  terms  of  a 
gift  tt)  a  man  and  the  heirs  of  his  body,  whether 
the  alienation  had  been  before  or  aft:er  failure 
of  issue.  But  policy  seems  to  have  ingrafted 
the  distinction  on  conditional  fees  to  a  person 
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and  the  heirs  of  the  body,  that  the  right  of 
reverter  may  be  barred  by  an  aliention  after, 
though  it  may  not  be  barred  by  an  alienation 
before  the  birth  of  issue. 

The  extension  of  estates  may  be  considered  as 
a  departure  from  the  general  rules  of  law ;  and 
though  it  be  applicable  to  things  which  in  their 
nature  are  perpetual,  as  copyhold  interests,  it 
'does  not  necessarily  follow  that  it  would  be 
J  applied  to  things  created  de  novoy  as  rent* 
charges,  personal  annuities,  &c.,  since  no  abso* 
lute  fee  existed  therein  prior  to  the  crieation  of 
the  conditional  fee  (q). 

The  feudal  law,  which  is  the  ground*work  of 
all  estates,  especially  of  estates  with  a  limited 
or  special  order  of  succession,  would  have  re- 
stricted the  right  of  enjoyment  to  the  specified 
heirs  (r)  and  denied  the  power  of  alienation. 

Another  quality  ascribed  to  conditional  fees 
'  leads  to  the  conclusion  that  one  sex  may  be 
called  to  the  succession,  and  another  sex  ex- 
cluded ;  and  by  a  parity  of  reason  the  issue '  of 
a  second  wife  may  be  called  to  the  succession 
in  preference  to  the  issue  of  a  former  wife  (»). 

These  positions  are,  beyond  all  doubt,  con- 
trary to  the  general  law  applicable  to  estates 
in  fee-simple  (/). 

Limitations   in  these  terms   are  not,  as  it 

hath  been  shown,  allowed  in  the  form  in  which 

-  they  are  expressed  (u).    The  course  of  descent, 

(g)  I  Preston  Convey.  3.    (r)  Wright  on  Tenure.    («)  Ch.  8. 
{t)  'Ch.  8.  (if)  s  Lord  Raym.  1149»  per  Powell, 

s    ra^/l  vol.  461  473,  475.  • 
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SO  far  as  the  attachment  of  law  by  descent  is 
to  have  place,  must,  as  to  estates  in  fee  not 
being  conditional  fees,  be  directed  in  con- 
formity with  the  general  rules  which  the  law 
has  prescribed  (s). 

Although.it  is  clear  that  there  may  be  such 
special  descent,  there  are  not  wanting,  how- 
ever, opinions  to  support  a  contrary  doctrine 
as  to  conditional  fees;  for  in  Idle  v.  Cooky 
Mr.  Justice  PoweU  said,  if  lands  at  common 
law  were  given  to  a  man  and  the  heirs  males  of 
his  body,  and  he  had  issue  two  sons,  and  the 
eldest  had  issue  a  daughter  (^,)  the  second  son 
should  inherit,  and  not  the  daughter,  because 
she  was  not  within  the  terms  of  the  gift ;  and 
in  Pain's  case  (u)  it  is  said,  at  the  common  law 
it  was  taken  to  three  purposes ;  that  the  tenant 
in  tail  had  a  plain  fee-simple,  first,  to  alien ; 
secondly,  to  forfeit  by  attainder  of  felony;  so 
that  although  the  tenant  in  tail  afterwards 
died  without  issue,  the  land  should  not  revert 
to  the  donor ;  and  (speaking  of  the  case  of  a 
woman  having  special  tail),  thirdly,  to  make 
the  land  descendible  to  her  issue  by  any  other 
husband;  for  as  by  her  alienation  she  might 
make  strangers  to  the  blood  to  be  absolutely 
inheritable,  so  by  construction  of  law,  after 
issue  had,  all  lineal  heirs  of  her  body,  by  what 
husband  soever  they  were  begotten,  should 
inherit  her  as  a  benefit,  and  incident  tadtt 

(«)  1  Vol.  of  Est.  p.  461.  (0  1  Inst.  186. 

(«)  8  Rep.  35. 
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annexed  to  her  estate  by  the  law/^    And  Mark- 
ham^B  case,  Hil.  12  Edw.  4,  fol.  2,  is  also  an 
authority  that  before  the  statute  de  donis  a 
second  husband  might  have  entitled  himself  to 
be  tenant  by  curtesy,  and  a  second  wife  to  be 
tenant  in  dower  of  an  estate,  given  upon  con- 
dition that   there  should  be  issue,  in  the  case 
of  the  husband,  by  another  woman,  and  in 
the  case  of  the  wife  by  another  man ;  and  it 
seems   at  this  day  to  be  part  of  the  essential 
<}ualities  of  a  tenancy  by  the  curtesy  that  the 
husband  should  actually  have  issue  which  may 
succeed  by  inheritance  to  the  estate  of  which 
his  wife  is  seised  (x)j  and  of  a  tenancy  in  dower, 
that  the  wife  may  bear  to  her  husband  such 
issue  as  may  succeed  to  the  estate  of  which  he 
is  seised  during  the  coverture ;  and  if  it  had 
been  the  rule  that  the  issue  by  another  hus* 
band,  or  the  issue  by  another  wife,  were  exclu- 
sively entitled  to  be  called  to  the  succession, 
under  a  special  limitation,  no  title  to  be  tenant 
by  the  curtesy  would  have  arisen  to  any  other 
husband;   or  a  tenancy  in  dower  have  been 
conferred  on  any  other  wife  (y). 

The  statute  de  donis  also  takes  notice  (z) 
that  a  second   husband  was  entitled  to   be 

(x)  8  Rep.  a6. 

(y)  But  possibly  it  is  not  altogether  in  constquenoe  of  the 
statute  de  doms^  that  this  point  fonns  part  of  the  definitioa 
of  the  circumstances  which  must  concur  to  complete  the 
tide  of  a  husband  claiming  to  be  tenant  by  the  curtesy,  and 
of  a  wife  claiming  to  have  dourer.  See  it^a  in  the  chapter 
on  Curtesy. 

(«)  8  Rep.  35  b;  a  Lord  Raymond,  1129. 
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tenant  by  the  curtesy,  under  gifts  in  special 
form,  to  his  wife  and  the  heirs  of  her  body  by 
a  former  husband ;  and  Fleta^  with  reference 
to  this  diversity,  in  regard  to  estates-tail  in 
those  instances  in  which  the  heirs  are  to  be 
begotten  by  some  other  person  than  the  hus- 
band who  claims  the  tenancy,  says,  he  is  ex- 
cluded, eo  quod  palam  inhibetur  per  statufum ; 
plainly,  intimating  a  difference  on  this  point 
between  the  statute  law,  and  the  common  law 
prior  to  the  statute  de.  donUy  and  showing  the 
alteration  effected  by  the  statute. 

The  consideration  ^that  this  able  writer  com- 
.piled  his  treatise  at .  an  early  period  after  the 
statute  de  donk  was  passed  into  a  law,  adds 
greatly  to  the  weight  of  his  opinion,  and 
aiSTords  the  surest  inference  of  his  accurate 
knowledge  of  a  change  in  the  law  so  recently 
^ected. 

Indeed  it  is  perfectly  agreeable  to  deci- 
.  sions  on  other  estates  in  fee,  and  to  the  general 
laws  on  property,  that  when  the  estate  was 
circumscribed  in  its  limitation  to  heirs  of  the 
body,  the  descent  should  be  confined  within 
the  degree  by  which  the  continuance  of  the 
estate  was  circumscribed.  Hence  the  obser- 
vation of  Lord  EldoUy  that  originally  an  estate- 
tail  was  an  estate  upon  condition,  to  become 
a  fee  when  issue  was  had.  It  was  then  in  the 
power  of  the  tenant  in  tail  to  alien  ;  but  still 
it  was  not  an  absolute  estate ;  as,  if  he  did  not 
take   advantage  of  that  power,    and  did  not 
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alieiH  the  estate  would  have  descended  accord- 
ing to  the  form  of  the  gift. 

It  is  more  than  probable  that  gifts  within 
the  statute  de  donis^  and  gifts  at  the  common 
lawj  which  are  now,  as  they  were  formerly, 
merely  conditional  fees,  have  been  confounded. 
Indeed  the  difficulty  experienced .  at  this  day 
of  discovering  the  nature  and  properties  of 
conditional  fees  arises,  almost  to  a  certainty, 
from  this  circumstance.     Even  Blackstane  (a), 
the  most  able  commentator  on  our  laws,  would 
have  it  understood  that  a  conditional  fee  was 
denominated  by  this  name,  by  reason  of  the 
condition  expressed  or  implied  in  the  donation ; 
that  if  the  donee  died  without  such  particular 
heirs   the   land   should  revert  to  the  donor 
For  this,  says  he,  was  a  condition  annexed  by 
law  to  all  grants  whatsoever,  that  oh  failure  of 
the   heirs  specified    in   the  grant  the   grant 
should  be  at  an  end,  and  the  land  return  to  its 
ancient  proprietor.     The  reason  assigned  exhi- 
bits  the  nature  of  the  condition  to  which  the 
commentator  applies   his   observation.      And 
in  the  instance  of  a  gift  to  a  person  and  the 
heirs  of  his  body,  the  restriction  is  more  pro^ 
perly  termed  a  limitation  than  a  condition. 

Following  this  idea,  (it  maybe  admitted  with- 
out any  inconsistency,)  he  states,  that  a  gift  in 
the  supposed  form  passed  a  qualified  fee;  and 
that  the  fee  would,  in  consequence  of  the  limited 

(a)  2  Black.  Camm.  no. 
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interest  conferred  by  the  gift,  and  the  condition 
annexed  to  it,  expressed  by  or  to  be  inferred 
from  the  words  of  limitation,  determine  on 
feilure  of  heirs  of  the  body  of  the  donee. 

According  to  this  esteemed  writer,  a  condi- 
tional fee  at  the  common  law  was  a  fee  re- 
strained to  some  particular  heirs,  exclusive  of 
others,  donatio  stricta  et  coarctaj  ^sicut  certis 
haredibuSy  quihusdam  ^  successione  esclusis ;  as 
to  the  heirs  of  a  man's  body,  by  which  his 
lineal  descendants  only  were  admitted,  in  ex- 
clusion of  collateral  heirs,  or  to  the  heirs  males 
of  his  body,*  in  exclusion  both  of  collateral 
and  lineal  females. 

Thus  Blackstone  favours  succession  by  miales 
through  tibe  male  line,  and  he  is  correct. 

Fleta,  lib.  3,  c.  3,  §  5,  is  cited  as  an  autho- 
rity in  point.  The  passage  in  Latin  is  the  text 
of  that  writer. 

But  Fleta  is  treating  of  estates*tail  under 
the  statute  de  donisy  and  not  of  conditional 
fees.     This  passage  will  be  given  in  ch.  8. 

Bractan  is  the  more  appropriate  authority 
for  the  text  of  Blackstoney  and  it  fully,  as  do 
the  general  mass  of  authorities,  support  that 
text. 

Whether  remainders  are  admissible  after 
and  expectant  on  gifts  of  a  conditional  fee,  is 
another  disputable  point ;  a  point  perhaps,  and 
probably,  not  ftiUy,  finally,  and  exclusively 
settled  (c). 

(c)  Chap.  8. 
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The  general  rule  of  law  undoubtedly  i|  that  \ 
no  remainder  can  be  limited  after  a  fee ;  and,    ' 
certainly,  a  conditional  fee  is  a  fee  ;  but  whe- 
ther it  is  a  fee  within  the  meaning  of  this  rule 
may  be  questionable. 

The  exclusion  of  remainders  vfsa  unknown 
to  the  feudal  system,  and  probably  to  the 
common  law  prior  to  the  statute  de  danis. 
Lord  Hardwicke  admits  that  the  king  may 
grant  a  remainder,  though  it  be  a  possibility  ; 
and  at  the  same  time  denies  that  a  subject 
could  grant  such  remainder;  many  other  au- 
thorities collected  in  the  eighth  chapter  deny 
the  validity  of  remainders. 

These  decisions,  though  opposed  to  the  doc- 
trine of  Bractouj  receive  considerable  support 
from  the  circumstance  that  no  formedon  in 
remainder  lay  at  the  common  law;  but  on 
mature  examination  of  the  authorities  there 
might  be  a  remedy,  although  a  formedon  was 
not  the  appropriate  remedy. 

As  the  argument  is  no  longer  tenable,  that 
there  was  not  a  formedon  in  descender  prior  to 
the  statute  de  donis^  so,  as  a  general  principle, 
it  would  be  difficult  to  deny  that  there  might 
not  have  been  a  fonnedon  in  remainder,  if 
such  remedy  had  been  essential  to  the  purposes 
of  title  and  justice. 

The  following  deductions  are  of  necessary 
conclusion  as  to  conditional  fees  not  being 
estates-tail : 


t 

t 
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1st  A  conditional  fee  is  either  general,  by 
a  limitiation  to  all  the  heirs,  without 
any  restraint  as  to  the  series  of  heirs, 
or  is  qualified  to  the  heirs  in  the  direct 
descending  line,  and  to  such  heirs  to  the 
utmost  ecctent^  or  within  a  certain  de^ 
gree;  subject  in  all  cases  to  a  condition, 
expressed  or  implied,  that  there  shall  be 
issue,  either  general,  or  special  of  the 
body  of  the  donee. 

2dly.  AH  the  rules  applying  to  estates  in  fee 
are  equally  applicable  to  this  estate,  as 
to  its  creation  and  limitation,  and  the 
time  of  its  continuance  under  the  limi- 
tation ;  with  the  exception  of  the  order 
.  of  its  descent,  aind  the  right  by  alien*- 
ation  to  bar  the  donor. 

5dly.  When  the  limitation,  expresses  a  gift  to 
particular  heirs,  as  heirs  male,  or  heirs 
female  of  the  body,  the  order  of  sucecs«- 
sion  must  be  observed,  so  as  to  exclude 
heirs  of  a  different  description.  Though 
the  word  mailes,as  a  word  of  liiQitation, 
describes  an  order  of  succession  not  al«^ 
lowed  in  the  case  of  fees-simple,  it  shall 
not  for  this  reason  be  rejected  as  repug- 
nant to  the  gift  of  a  conditional  fee. 

4thly.  By  the  preponderance  of  authority  no 
remainders*  are  admissible  after  a  gift 
of  a  conditional  fee  {d) . 

(J)  This  point  is  questionable. 
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5thly.  The  tenant  of  this  estate  has,  as  against 
his  heirs,  the  same  power  o^  alienation, 
subject  to  the  condition,  as  may  be 
exercised  by  the  tenant  of  a  simple 
and  absolute  estate  of  the  like  extent, 
(2  Lord  tlat/m.  773,)  and  with  a  right 
to  defeat  the  reverter  if  the  donee  alien 
after  issue  bom,  or  if  the  alienation  be 
by  an  heir  within  the  eltent  and  terms 
of  the  gift. 

6thly.  An  annuity  created  de  novo  by  a  gift  to 
a  man  and  his  heirs  of  his  body  never 
can,  it  should  seem,  become  more  than 
a  base  fee. 

7thly.  The  condition  will  operate  to  defeat  the 
estate  only  in  case  the  event  described 
in  the  condition,  or  to  be  implied  from 
it,  shall  happen. 

8thly .  If  the  condition  shall  be  performed  by 
the  birth  of  such  issue  as  is  described 
in  the  condition,  the  estate  will  be  a 
fee-simple,  if  limited  generally ;  and  a 
qualified  or  determinable  fee  if  given 
under  any  restriction;  and  if  it  become 
general,  and  simple,  no  possibility  of 
reversion  will  remain*;  but  if  it  shall  be 
a  qualified  or  determinable  fee,  the 
donor  will  have  the  right  of  entry  when 
the  time  for  the  determination  of  the 
estate  he  has  given  shall,  according  to 
the  terms  on  which  it  is  limited,  arrive, 

*  18  Ass.  18 a;  18  Ed.  III.  44,  46 ;  i  Reevess  Hist.  C.  L.  393. 
&  seq.  pages  which  prove  the  difference  taken. 

VOL.  II.  Y 
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unless  his.  right  shall  be  duly  and  effec* 
*        tually  defeated  by  alienation,  nor,  as  it 

should  seem,  unless  alienation  be  after 

the  birth  of  issue^ 
This  part  of  the  present  chapter  cannot  be 
concluded  without  an  admission  that  the  law 
on  conditional  fees  is  &r  froiQ  being  in  a  clear 
and  satisfactory  state ;  and  at  some  future  period, 
and  oji  a  fit  occasion,^  it  will  be  the  province  and 
the  duty  of  some  luminous  and  correct  mind, 
aQtbg  in  judgment,  to  decide  the  many  points 
resting  on  dicta  rather  than  decision,  and 
settle  the  law,  as  near  as  may  be,  conformably 
to  the  opinions  which  have  been  promulgated  in 
modern  times,  however  difficult  it  maybe  to 
decide  conformably  to  the  general  rules  appli- 
cable to  other  estates  in  tee. 
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CHAPTER  YUl. 

As  this  treatise  was  originally  written  on  the 
quantity  of  estates,  and  on  the  language  by 
which  the  quantity  of  estates  may  be  mea 
sured  or  ascertained,  many  points  which  related 
to  estates  were  not  examined. 

In  its  extended  form,  and  with  a  view  to  ex* 
hibit  and  preserve  the  authorities  which  concern 
conditional  fees,  and  the  transition  from  condi^ 
tional  fees  to  estates-tail,  the  prominent  autho^ 
rities  will  be  collected  in  this  chapter. 

Bracton  (a)  in  treating  of  donations,  says-— 
^^  Item  sicut  ampliari  possunt  haeredes,  sicut 
prsedictum  est,  ita  coarctari  poterunt  per  mo* 
dum  donationi^,  quod  omnes  haeredes  generaliter 
ad  sttccessionem  non  vocantur.  Modus  enim 
legem  dat  dbnationi,  et  modus  tenendus  est 
contra  jus  commune,  et  contra  legem,  quia 
modus  et  conventio  vincunt  legem.  Ut  si 
dicatur.  Do  tali  tantam  terram  cum  pertinen- 
tiis  in  N.  habendum  et  tenendum  sibi  et  h8»*e^ 
dibus  suis^  quos  de  carne  su^  et  juxore  sibi 
d&spoQsata  procr^atos  habuerit.  Vel  sic — ^Do 
tali,  et  tali  uxori  suae,  vel  cum  tali  filia  mea,  &c« 
habendum  et  tenendum  sibi  et  haeredibus  suis, 
de  carne  talis  uxoris,  vel  filiae  exeuntibus,  vel 
procreatis  vel  procreandis  :  quo  casu  cum  certi 
haeredes  exprimantur  in  donatione,  videri  pote- 

(k)  Lib.  3,  c.  6. 
T    2 
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rit  quod  tantum  Jit  descensus  ad  ipsos  lutredes 
communes  per  modum  in  donatione  appositum  ; 
omnibus  aliis  hseredibus  suis  k  successione  pe- 
nitus  exclusis,  quia  hoc  voluit  donator/'  (b) 

"  Item/'  (say s  Brtzc/ow,)  (c)  "  poterit  pluri- 
bus  fieri  donatio  per  modu  simul  et  successive, 
ut  si.  quis  plures  habeat  fi]ios,  et  sic  fecerit  pri- 
naogehito  donationem  et  dicat,  DO  A  primoge- 
nito  filio  meo  tantam,terram,  &c.,  habendum 
et  tenendum,  sibi  et  haeredibus  suis  de  corpora 
suo  procreatis  et  si  tales  haeredes  non  habuerit 
vel  habuerit  et  defecerint  tunc  terram  illam  dp 
B. filio  meo  postgenito  et  yolo  quod  t^rra.ad 
ipsum  By  revertatur  habendum  et  tenendum^ 
sibi  et  haeredibus  suis  quos  de  cprpore  suo  pro- 
creates habuerit  et  si  nuUos  tales  habuerit  v^l 
si  habuerit  et  defecerint  tunc  volo  et  concedo 
pro  me  et  haeredibus  meis  quod  pnedicta  terra, 
revertatur  ad  C,  tertium  .filium:  m^um^  haben.- 
dum  et  tenendum  sibi  et  heeredibus  suis  quos 
de  corpore  suo  procreatps  habuerit  et  sic  de 
pluribus.  Et  si  prsedicti  A^  B,  C,.  sine  talibus 
haeredibus  de  corpore  suo  procreatis  decesserint 
tunc  volo  quod  prasdicta  terra,  revertatur  ad 
pie  et  ad  alios  haeredes  meos;  quod  quidem 
fieret  sine  expressione  per  tacitem  conditionem. 
nisi  donator  aliud  inde  ordinaret/'  . 

Again,  *'  Item  sexus  facit  haeredem  propin^- 
quiorei^  ut  si  quis  haereditatem  habens,  et 
uxorem  genuerit  ex  se  filium  Vel  filiam  unam 
\€l  plures,  si  omnes  fuerint  haeredes  anteces- 

ify  FleMy  lib.  3,  c.  9 ;  BriUoQ,  c.  36.  S.  P.    XO  Lib.  1 1.  e.  6. 
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soris,  masculus  sexus  semper  in  successione  prao- 
fe'rri  debit  sexui  foeminino :  nunqudm  enim  ad 
successioDem  vocatur  foemina  quamdiu  aliquis 
^aeres  superfuSrit  ex  masculis  nisi  contrarium 
mciat  modus  donationis  ut  ecc^.  Aliquis  dat 
alicui  terram  in  maritagiuih  cum  filia  sua  et  hie- 
redibds  de  corpore  suo  procreatis  procreatur  filia, 
inorituf  marifUs,  alius  ducit  matrein  in  uxorem 
general  ex  ea  filiam,  moritur  mater,  filia  pro- 
pinquior  erit  hseres  et  excludit  masculum  k 
Successione  et  sic  fkcit  modus  donationis  filiam 
bfieredem.  propinquiorem.  Et  excludit  ^  suc- 
cessione sexum  masculum  (e). 

^  The  language  of '  Biitton,  as  translated  by 
Kelham^  and  deposited  in  the  library  of  Lancoln's 
Inn,  is  (Britton,  chap.  36,  of  conditional  Pur^ 
chaseSi  (f)  '^  Notwithstanding  (g)  heirs  are  named 
in  a  purchase, '  yet  no  estate  thereby  accrues  to 
the  heirs ;  and  it  must  be  understood  that  whero 
any  one  purchases  to  himself  and  his  heirs  ha 
purchases  to  himself  and  his  heirs  .near  and  re- 
mote; and  to  have  and  to  hold  from  heir  to  heir, 
as  well  to  those. which  are  then  begotten  as  to 
those  which  shall  afterwards  be  .begotten  (A)* 
And  as  heirs  may  by  the  form  of  the.  gift 
acquire  a  property  in  the  purchase  of  their 
ancestor,  so  may  they,  by  the  form  of  the. con- 
tract between  the  donors  and  the  purchasers, 
be  excluded  from  taking  under  a  purchase  i 

{e)  Lib.  11.  c.  30.  (J)  p.  93  a. 

{g  Bract.  17,  c.  6y  §  1 ;  Eeta,  185,  c.  8. 

(A)   Bract.  17,  c.  6,  §  1 ;  Fleta,  185,  c^  9,  f  i. 
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for  a  covenant  sometimes  bars  succession ,  and 
must  operate  according  to  the  contract  Mid  ^I'ill 
of  the  donors,  as  in  cases  like  these.  If  any 
one  (0  purchases  to  himself  and  his  wife,  a^ 
their  issue  begotten  in  lai^ful  matrimony,  in  such 
purchase  an  error  follows,  the  purchasers  have 
only  a  freehold  for  their  two  lives,  and  the  fee 
accrues  to  their  heir-apparent,  if  there  is  any, 
and  if  none,  then  the  fee  remains  in  the  person 
of  the  donor  until  they  have  issue ;  and  in  case 
the  purchaser  dies  without  issue,  or  has  issue  (A:) 
which  fails,  the  purchase  shall  revert  to  the 
donor ;  and  if  any  one  of  the  purchasers  dies, 
the  other  shall  retain  the  purchase  for  term  of 
his  life,  and  if  they  have  no  issue,  and  the 
tenant  commits  felony,  the  donor  shall  have  the 
reversionj  and  the  chief  lord  no  escheat. 

Fleta  (I)  hss  these  passages,  ^^  Donationum 
alia  simplex,  et  pura,  quse  nullo  jure  civili  vel 
naturali  cogente,  nullo  praecedente  metu,  vel 
intervenientCs  ex  mera  gratuit  ^  que  liberalitate 
donantis  procedit,  &  ubi  nullo  casu  velit  dona- 
tor  ad  se  reverti  quod  dedit,  §  4.  Alia  sub  modo, 
conditione,  vel  ob  causam,  in  quibus  casibus  non 
propria  fit  donatio,  cum  donator  id  ad  se  reverti 
velit,  sed  quasdam  potuis  fcsdaUs  dindsm^  §  5» 
Alia  absoluta  et  larga,  et  alia  stricta  et  coarc^ 
tata,  sicut  certis  hieredibus  quibusdam  ^  sue- 
oessione  exclusis.'^  And  the  same  writer  (m), 
when  treating  of  conditional  gifts,  in  contrast 

(i)  3  Inst.  333.  (it)  Bract.  17  b,  c.  6,  J  i.      • 

(/)  Lib.  3,  chap.  3,  s.  3.  (m)  lbid>  i^p.  9. 
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to  those  distinguished  as  simple  giftS)  proceeds 
in  these  words,  ^*  et  sicut  ampliari  poterunt 
haeredes  per  modum  donationis  itJi  poterunt 
coarctari  quod  omnes  ha^redes  ad  succession 
nem  non  vocabuntur  hsereditatis  atitecessoris 
modus  ^nim  legem  dat  dotiationi  8c  tenendus 
est  etiam  contra  Jus  commune )  quia  modus  et 
cpnventio  vincunt  legem  ut  si  alicui  cum  uxore 
fiat  donatio  habendum  et  tenendum  sibi  et 
haeredibus  quos  inter  se  legitime  procreabunt ; 
Ecce  quod  donator  vult  quod  tales  haere^^s  in 
haereditate  patern^  et  matern^  succedatit  aliis 
haeredibus  eorum  remotioribus  penitiis  exclusis; 
et  quod  voluntas  donatoris  observari  debeaf, 
manifeste  apparet  per  hade  statuta.  Quia  autem 
dudum  Regi  durum  videbatur,  quod  in  casibus 
in  quibus  ten^  &c.  &c/*  iTius  referring  to 
the  statute  de  dbnis.  And  again,  in  a  subse- 
quent part  of  the  same  chapter  he  observes, 
"  Fieri  etiam  potent  donatio  viro  et  uxori,  suae 
simul,  haeredibus  utriusque  communibus,  vel 
inter  se  procreatis,  vel  procreandis,  vel  eof  um 
alterius  tantum  vel  haeredibus  ejus  qui  alium 
supervixerit." 

Fieta  also  admits  (m)  that  there  may  be 
remainders ;  he  also  supposed  (w)  that  before 
the  birth  of  issue  there  was  merely  an  estate 
of  freehold. 

Littleton  observes,   "  Tenant  in  fee-tail  is 
by  force  of  the  statute  of  West.  2,  cap.  1 ;  for 
before  the  said  statute  all  inheritances  were  fee- 
Cm)'  Book  3,  chap.  9,  8.  9.  (»)  Ibid,  s.  5. 
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simple;  for  all  the  gifts  ivhtch  be  specified  in 
that  statute  were  fee-simple  conditional,  at  the 
common  law,  as  appeareth  by  the  rehearsal  of 
the  same  statute  (o)/' 

In  Coke  on  Littleton  (p),  will  be  found  the 
following  passages :  '^  Devant  le  dit  statute  touts 
inheritances  fuerent  fee-simple ;  here  fee-simple 
is  taken  in  his  large  sense,  including  as  well  con- 
ditional or  qualified,  as  absolute,  to  distinguish 
.  them  from  estates  in  tail  since  the  said  statute. 
Before  which  statute  of  Donis  conditionalUms^  if 
land  had  been  given  to  a  man,  and  to  the  heirs 
males  of  his  body,  the  having  of  an  issue  female 
had  been  no  performance  of  the  condition ;  but 
if  he  had  issue  male,  and  died,  and  the  issue 
male  had  inherited,  yet  he  had  not  had  a  fee- 
simple  absolute;  for  if  he  had  died  without 
issue  male  the  donor  should  have  entered  as 
in  his  reverter.  By  having  of  issue  the  con- 
dition was  performed  for  three  purposes :  First, 
to  alien;  Secondly,  to  forfeit;  Thirdly,  to 
charge  with  rent*common  or  the  like ;  but  the 
,  course  of  descent  was  not  altered  by  having 
issue ;  for  if  the  donee  had  issue  and  died,  and 
the  land  had  descended  to  his  issue,  yet  if  that 
issue  had  died  (without  any  alienation  made) 
without  issue,  his  collateral  heir  should  not 
have  inherited,  because  he  was  not  within  the 
form  of  the  gift,  viz.  heir  of  the  body  of  the 
donee.  Lands  were  given  before  the  statute  in 
frankmarriage^  and  the  donees  had  issue  and 

(a)  Lite,  f  13.  (p)  1  Inst.  19. 
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died ;  and  after  the  issue  died  without  issue  it 
was  adjudged  that  his  collateral  issue  shall  not 
inherit,  but  the  donor  shall  re-enter.  So  note 
that  the  heir  in  tail  had  no  fee-simple  absolute 
at  the  common  law,  though  there  were  divers 
descents. 

^^  If  lands  had  been  given  to  a  man  and  to 
his  heirs  males  of  his  body^  and  he  had  issue 
two  sons,  and  the  eldest  had  issi;e  a  daughter 
the  daughter  was  not  inheritable  to  the  fee- 
simple  ;  but  the  younger  son,  performam  doni. 
And  so  if  land  had  been  given  at  the  common 
law  to  a  man  and  the  heirs  females   of  his 

.  body,  and  he  had  issue  a  son  and  a  daughter, 
and  died,  the  daughter  should  have  inherited 

'  this  fee-simple  at  the  common  law,  for  the 
statute  of  donis  conditionalihus  cfeateth  no 
estate- tail  but  of  such  an  estate  as  was  fee- 
simple  at  the  common  law,  and  is  descendible 
in  such  form  as  it  was  at  the  common  law.  If 
the  donee  in  tail  had  issue  before  the  statute, 
and  the  issue  had  died  without  issue,  the 
alienation  of  the  donee  at  the  common  law, 
having  no  issue  at  that  time,  had  not- barred 
the  donor. 

*^  If  donee  in  tail  at  the  common  law  had 
aliened  before  any  issue  had,  and  after  had 
issue,  this   alienation  had    barred  the   issue, 

■ 

because  he  claimed  a  fee- simple;  yet  if  that 
issue  died  without  issue  the  donor  might  re- 
enter, for  that  he  aliened  before  any  issue  at 
what  time*  he  had  no  power  to  alien  to  bar 
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the  possibility  of  the   donor.      But  if  femie 
tenant     in     taii    had    taken     husband    and 
had   ksue,   and  the   husband   and    wife  had 
aliened  in  fee  by  deed  before  the  statute,  yet 
the  issue  might  have  had  z.f(yrmtd(m  in  descen- 
der^ for  the  alienation  was  on  account  of  cover- 
ture, and  unless  there  was  a  fine,  &c.  not  lawful ; 
but  otherwise  it  is  if  it  had  been  by  fine.    And 
these  things,  though  they  seem  ancient,  are 
necessary   notwithstanding  to   be  known,    as 
well  for  the  knowledge  of  the  common  law  as 
for  annuHieSj  and  such   like   inheritances  as 
cannot  be  entailed  within  the  said  statute,  land 
therefore  remain  at  the  common  law.     If  the 
king  before  the  statute  of  dtmis  conditionalibus 
had  made  a  gift  to  a  man,  and  to  the  heirs  of 
his  body  begotten,  the  donee  post  prolem  susci^ 
latatn  might  have  aliened  as  well  as  in  the 
case  of  a  common  person.     But  if  the  donee 
had  no  issue,  and  before  the  statute  had  aliened 
with  warranty,  and   died,  and    the  warranty 
had  descended  upon  the  king,  this  should  not 
^  have  bound  the  king  of  his  reversion  without 
assets ;  but  otherwise  it  was  in  the  case  of  a 
common  person.     Of  the  other  side^  if  lands 
had  been  given  to  the  king,  and  to  the  heirs  of 
his  body,  he  could  not  before  issue  have  aliened 
in  fee,  but  only  to  have  barred  his  issue  as  a 
common  person  might  have  done,  but  not  have 
barred  the  reversion,  for  that  should  have  been 
a  wrong  in  the  case  of  a  subject;   and  the 
king's  prerogative  cannot  alter  his  case,  nor 
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make  it  greater  than  the  donar  gave  unto  him ; 
and  k  is  a  maxim  in  law  that  the  king  can  do 

no  wrong, 

^*  When  all  estates  were  fee-»simple  then  were 
purchasers  sure  of  their  purchases,  farmers  of. 
their  leases,  creditors  of  their  debts ;  the  king 
and  lords  had  their  escheats,  forfeitures,  ward* 
ships,  and  other  profits  of  their  seignicNrities ; 
and  for  these  and  other  like  cases,  by  the  wis- 
dom of  the  common  law,  all  estates  of  inhe- 
ritance were  fee^»imple ;  and  what  contentions 
and  mischiefs  have  crept  into  the  quiet  of  the 
law  by  these  fettered  inheritances  daily  ex- 
perience teacheth  us."^  But  see  more  of  this 
matter  in  the  aforesaid  chapter  of  warranty, 
sec.  74f6,  and  in  his  reading  on  the  statute  de 
doms  conditianalilms  (o). 

'<  Before  ijiis  statute,  13  Ed.  1,  c.  1,  all  in- 
heritances were  e0tates  in  fee,  viz.  either  fee-sim- 
ple absolute,  or  fee  conditional,  or  a  qualified 
fee ;  whereof  you  may  also  read  in  the  first 
part  of  the  Institutes^  sec.  1  • 

^*  And  tenant  of  lands  entailed  had  before 
this  statute  a  fee-simple  conditional  subse- 
quent; for  albeit  BriUan  (j?),  who  wrote  before 
diis  statute,  saith,  that  if  any  purchase  to  him 
and  bis  wife,  and  to  the  heirs  of  diem  lawfully 
begotten,  tiie  donees  have  presently  but  an 
estate  of  freehold  for  the  term  of  their  lives, 
and  the  fee  accrueth  to  their  issue,  &c.,  taking 

(o)  Inst.  333,  (p)  BfittoD,  cap.  36, 


J 
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the  condition  to  be  precedent,  yet  had  the 
donees  at  the  common  law  a  fee  simple  condi- 
tional presently/  by  the  gift. 

^^  For  if  lands  had  been  given  to  a  man  and 
the  heirs  of  his  body  issuing,  and  before  issue 
bad  before  this  statute  {q)y  he  had  made  a 
feofitnent  in  fee,  the  donor  should  not  have  en- 
tered for  the  forfeiture  ;  but  this  feoffinent  had 
barred  the  issue  had  afterwards,  which  pfoveth 
that  he  presently  by .  the  gift  had  a  fee-simple 
conditional,  and  this  agreeth  with  the  authority 
of  Littleton^  ubi  supra. 
.    ^^Nowforthebetter  understanding  of  this  acit, 

seeing  that  the  estate  was  conditional  at  the  com- 
mon law,  it  is  necessary  to  be  known  when  the 
condition  was  performed,  and  to  what  purposes. 
^^  If  the  donee  had  issue,  he  had  not  thereby 
a  fde-simple  absolute;  for  if  after  he  had  died 
without  issue  the  donor  should  have  entered 
as  in  his  reverter.  But  after  issue  had,  the 
condition  was  performed  to  this  purpose^  that 
he  might  have  aliened,  and  thereby  have  barred 
'the  donor  and  his  heirs  from  all  possibility  of 
reverter  for  default  of  issue  (r) ;  for  the  heirs  of 
his  body  (he  having  a  fee  conditional)  rmigfat 
have  barred  them  as  well  before  issue  (as  hath 
been  said)  as  after ;  and  to  what  other  purposes 
the  condition,  by  having  of  issue  was  performed, 

(q)  19  E.  Q,  FormcL  61 :  30  E.  i,  ibid.  6spl.  cited  in  Lord 
Berkla/B  case, 
(r)  See  first  part  of  the  Institutes^  Cap.  Tail^  s.  13. 
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vide  the  first  part  of  the  Institutes,  td)i  supra^ 
€i,  har^dihus,  de  ipsis.*' 

For  to  a  gift  in  tail  made  (^),  this  word 
(heirs)  is,  requisite,  unless  it  be  in  a  case  of  a  last 
\yill,  ice. 

jidjeda  conditione  eapressa  tally  &c.  If  this 
condition  expressed  had  not  been  added  the 
very  gift  would. have  implied  so  much^ 

"  J»  casu  etiam  cum,  quis  dat  tenement  urn 
alicui  inliberum  maritagium.  By  this  clause 
it  appeareth  that  an  inheritance  passeth  by 
these  words  frank-marriagCy  whereof  we.  have 
in  another  place  written  at  large  (^). 

In  casuetiqm  cuni  quis^dat  tenementum  alicui 
et  Jueredibus  de  carport  sua  exeuntibfus. ,  This  act 
having  put  two  examples  of  estates-tail. special, 
viz.  the  first  to  a  man,  and  to  his  wife,  and.  to 
the  heirs  of  their  bodies ;  the  second,  o£  a  gift 
in  frank*marriage,  3,  special  case^  and  a  special 
estate  in  tail;,  here,  he  putteth  a  case. of  an 
estate-tail  general,,  not  that  the  makers  of  this 
statute  meant  to  enumerate  (u)  all  the  formS'  of 
estates  in  tail,  but  to,  put  these  as  examples  so 
as  all  manner  of  estates-tail,  general  or  special, 
are  within  the  purview,  of  this. act. 

^^  Potestatem  alienandiy  &c.  (x\  that  is  to:  say, 
by  fine,  feoffment^  release,  pr  confirniation,  but 
the  tenc^t  in  tail  had  not  only  (j/)  potestatem, 

{s)  See  the  first  part  of  the  Institutes^  8.  i  and  14. 
(0  First  part  of  Institutes,  s.  17. 

(«)  3  E.  at  31,  3«;  18  E.  3,  46;  33  E.  3,  Tail,  5;  Dier. 
1  Mar.  96.  (x)  8  E.  3,  379;  44  E.  3,  3. 

(y)  7  E.  3i  368;  5  E.  3,  Hii  7  H.4,  31. 
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aUenandij  but  foris  fadendi^  &c.  also;  for 
if  after  issue  had,  he  had  been  attainted  of 
treason  or  felony,  the  land  entailed  had  been 
forfeited,  and  thereby  the  donor  barred  of 
the  possibility  of  reverter,  and  forisfacere  is 
ulienvm  facere ;  and  therefore  in  this  act  is  in- 
eluded  in  ^  these  words,  potestatem  alienandi. 
And  so  might  the  tenant  in  tail,  before  the 
making  of  this  act,  have  charged  the  land  with 
rents  common,  or  the  like,  to  have  barred  his 
issue  (^),  but  by  this  act  he  is  restrained*  bs 
well  to  charge  as  to  alien. 

^'  But  the  having  of  issue  before  this  act  did 
not  alter  the  course  of  descent,  as  in  (mother 
place  ZDC  have  said  (z). 

*^  Eacherendandi  exitum  eonan  contra  voltm-^ 
tatUBi  danatorum.  Hereby  it  appearetb,  that 
there  were  two  mischiefs  before  this  act(a)^ 
viz.  first,  tlie  disherison  of  the  issues  in  tail ; 
secondly^  that  it  was  contra  voluntatem  d/mator 
rumj  et  amtra  formam  in  dano  expressam^  for 
the  donor  and  his  h^rs  wore  barred  of  the 
possibility  of  reverter:  and  both  these  were 
wrongs,  for  which  at  liie  common  law  ijfiere 
lay  no  remedy ;  for  disherisons,  and  breaking 
the  express  will  and-  intention  of  the  donor, 
arr  wrongs  which  this  act  doth  remedy  per 
formam  in  charta  de  d&no^  S/t.  It  was  said 
before,  contra  formam  in  dono  expressam^  so  as 

(y)  3  £•  3f  Formed,  46.    See  fint  part  of  the  Institutes^  s.  3. 
(z)  Ih  the  first  part  of  the  Institates.  ubi  suprd. 

(a)  PI.  Com.  847  a. 


AS    TO    CONDITIONAL    FEES.  335 

whether  the  estate  were  made  by  deed  or  with* 
out  deed^  it  is  all  one  to  the  intention  of  this 
act,  and  the  most  usual  gifts  in  tail  being  of 
inheritance  were  by  deed. 

"  Again,  upon  these  two  branches,  viz.  that 
the  will  of  the  donor  should  be  observed,  and 
that  the  donor  should  not  have  power  to  alien,, 
the  Judges,  by  a  threefold  construction,  did  not 
only  remedy  all  the  said  former  mischie&,  but 
prevent  all  other  that  might  arise. 

^^  Therefore,  in  execution  of  the  will  of  the 
doujor,  and  that  he  should  have  no  power  to 
alien  either  limds  that  lay  in  livery,  or  tene« 
ment3  that  lay  in  grant,  they  adjudged  that 
the  dooee  should  qot  have  a  fee-simple ;  but 
divided  the  estates,  and  created  a  particular 
estate  in  the  donee,  and  a  reversion  in  the 
donor  ;  so  as  where  the  donee  had  a  fee-simple 
before,  by  this  act  he  had  but  an  tstate^tail^ 
and  where  the  donor  had  but  a  possibility  before, 
which  after  issue  might  be  barred  at  the  pleasure 
of  the  doneCj  now  by  construction  upon  this 
act  (6)  the  donor  had  the  fee-simple  expectant 
upon  the  estate-tail,  which  we  call  a  reversumi 
so  as  by  this  division  of  the  estates  the  donee 
after  issue,  or  before,  could  not  bar  or  chai^ 
his  issue,  nor  for  default  of  issue,  thp  donor  or 
his  heirs,  either  by  alienation,  forfeiture^  or  any 
charge  whatsoever. 

^*  Sir  WiUiam  Uerle  said  of  them  that  made 

(ft)  5  H.  %  14,  Tide  c.  4,  yerb.  quando  uxor  dotata,  &c.  et 
verba  non  habeant  aliad  reciiperirei  &c  9  E.  3,  Sji. 
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this  Statute,  Ilzfueront  sages  gents  queuxjieront 
cest  statut ;  and  I  may  say  as  truly,  que  Us 
fu^ront  sages  gents  queux  interpretont  cest  act. 
And  in  another  place  he  saith,  nous  veiomus 
ceux  queux  seront  le  statute  &c.  auxi  en  temps 
de  quel  roy  le  statut  fuit  fait ^  que  fuitne  pluis 
sage  roy  que  unques  fvit  et  le  cause  del  statut 
fuii;  d  saver  le  heritage  en  le  sang  ceux  as 
queux  le  done  sefist. 

"  The  second  construction  was,  that  no  lineal 
warranty  should  bar  the  issue  in  tail$  unless 
there  were  assets  descended  in  fee-simple  from 
the  same  ancestor ;  but  a  collateral  warrant^" 
made  by  a  collateral  ancestor  should  bar  the 
issue  in  tail  without  assets  :  for  that  warranty 
is  not  restrained  by  this  act,  whereof  we  have 
spoken  at  large  in  another  place  (e) ;  and  so 
likewise  the  collateral  warranty  of  the  donee  shall 
bar  the  donor,  and  is  not  riestramed  by  this  act,' 
as  well  as  the  warranty  of  the  donor  shall  bar 
the  donee,  as  there  also  it  appeareth. 

**  The  third  construction  was,  that  albeit  tenant 
in  tail  was  restrained  from  power  of  alienations, 
yet  of  lands  and  tenements  that  lay  in  livery 
his  fine  or  feoffment  should  work  a  disconti- 
Ttf^a/zce, and  drive  the  issue  in  tail  to  his  action; 
for  seeing  he  had  an  estate  of  inheritance^  the 
Judges  compared  it  to  the  case  where  a  man 
was  seised  in  the  right  of  his  wife,  or  a  bishop 
in  the  right  of  his  bishopric,  or  an  abbot  in 
the  right  of  his  monastery,  et  ^  in  similibus ; 

(c)  See  the  first  part  of  the  Institutes,  Litt.  s,  7ifl. 


AS    TO    C0NX)IT10NAL    FEES.  337- 

and  of  inheritances  that  lay  in  grant,  as  of 
rents,  advowsons,  and  the  like,  tenant  in  tail 
could  not  make  any.  discontinuance,  no  more 
than  the  others  before  recited  mi^ht  do,  which 
construction  was  made  according  to  the  rule  and 
reason  of  the  common  law  in  other  like  cases. 

Secundum  formam  in  charta  doni  sui^  ^c. 

*^  This  holdeth,  though  there  be  no  deed,  as 
before  hath,  been  said. 

.  ^^  Non  habeant  illi  quibus  tenementum  sicfuerit 
datum  (d).  It  was  adjudged  by  Beresfordy  that 
the  issues  in  tail  should  not  alien»  no  more  than 
they  to  whom  the  land  was  given ;  and.  that 
was  the  intent  of  the  makers  of  this  Act ;  and 
it  was  but  their  negligence  that  it  was  omitted, 
as  there  it  is  said.  In  this  case  by  way  of  pur- 
chase the  land  is  given  to  the  donees,  and  by 
way  of  limitation  to  the  issues  in  tail,  and 
therefore  by  a  benign  interpretation  the  pur- 
view of  this  extends  to  the  issues  in  tail. 

"  Nee  habeat  de  catero  secundus  vir^  ^.  (e) 
These  are  but  consequents  to  the  words  of  the 
purview,  and  are  but  explanatory,  and  not  of 
substance,  and  might  well  have  been  omitted. 

"  Yet  it  was  adjudged  soon  after  the  making 
of  this  Act  (f)j  that  where  lands  were  given  in 
frank- marriage,  and  the  husband  died,  and 
the  wife  took  another  husband,  and  had  issue 
before  this  Act,  that  the  husband  should  be 

,   (d)  5  E.  2,  Formedon,  53;  4^'  3»  ^9- 

{e)  PI.  Com.  247 ;  Sieg.  BerUies  case. 

(/)  10  Ed.  1.  Fonn.  G6 ;  vide  Pasc.  18  E.  I.  in  banco.  Rot.  27, 
in  dpwer. 

VOL.  IT.  Z  . 
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t6tiant  by  the  cartesy ;  and  the  principal  reason 
was  upon  this  branch  of  the  statute,  nee  haileaf 
de  catcTO  secundus  fir,  Sc.^  for  that  this  re- 
strain!  proved,  as  there  it  is  said,  that  the  law 
before  was,  that  he  should  be  tenant  by  the 
curtesy,  and  yet  without  question  the  issue 
should  not  inherit  that  land. 

,"  Hereby  it  appeareth  that  aformedon  in  the 
descender  lay  not  at  the  common  law,  but  wad 
given  by  this  Act,  and  the  form  of  the  writ  is 
here  set  down  {g). 

"  Breve  quod  donator  habeat  reeuperare  defi^ 
ciente  exitu  satis  est  in  usu  in  cancellaria. 

**  The  fotmedcn  in  reverter  did  lie  at  the  com- 
mon law,  but  not  B,formedon  in  remainder  upon 
an  estate-tail,  because  it  was  a  fee-simple  con- 
ditional, tvhereupon  no  remainder  could  be  limited 
iit  the  common  lawy  but  after  this  statute  a  re- 
mainder may  be  limited  upon  an  estate-tail  in 
respect  of  the  division  of  the  estates. 

'^  Sciendum  est  quod  hoc  statutum  quoad  alien- 
ationem  tenementi  contra  formafn  doni  imposte^ 
rum  faciendam  locum  habeat ^  et  ad  dona  priui 
facta  non  extenditur. 

"  This  clause  ought  to  receive  a  twofold  in- 
terpretation : 

"  1st.  That  ad  dona  prius  facta  must  be  in- 
tended of  feoffments  or  alienations  inade 
by  the  donee  or  his  issues,  and  not  to 
gifts  made  by  the  donor,  for  to  them 
this  Act  doth  extend, 

ig)  Regula,  10  E.  Formed.  55;  4  E.  11.  ib.  50;  si  E.  IIL  47 ; 
F.N.  B. ail;  PL  Com. 240. 
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*^  3dly.  Dona  priusfacta^  that  is  past  proletn 

SHsdtatamj  for  then  the  alienation  by 

tenant  in  tail)  or  his  issues,  was  good  in 

law ;    so  as  dcfiM  here  are   to   be  in* 

tended  lawful  gifts,  and  made  in  due 

manner,   and    such   as   could    not.   be 

avoided,  for  law  alloweth  no  wrong  (A). 

^^  Et  si  Jims  super  hujusmodi  tenementum  im-- 

posterum  letetw^y  ipso  Jure  sit  nullus  (i).    This 

Act  doth  not  make  the  fine  void,  but  ipso  Jure 

sit  nujUus^  that  is,  it  shall  not  bind  the  right, 

yet  it  shall  (as  hath  been  said)  make  a  discern^ 

ttnuance. 

^^  But  now  by  the  statutes  of  4  Hen.  7$  cap. 
24,  and  32  Hen.  8,  cap.  34,  a  fine  leaded  with 
proclamiltions  doth  bar  the  issue  in  tail ;  but  a 
fine  wilbout  proclamations  is  a  discontinuance 
only,  and  no  bar.'' 

Finch,  in  his  book  intitled  *^  Law  (Ar),"  says, 
'<  a  fee--simple  is  a  fee«simple,  conditional  or 

absolute  (/). 

Conditional  is  a  tee<*simple  to  one  and  the 
heirs  of  his  body ;  for  that  is  a  fee->simple  at  the 
common  law,  but  the  having  of  issue  made  it 
a  more  perfect  fee^simple  than  before  ;  which 
before  issue  cannot  be  alienated ;  after  issue  had, 

(i)  4  E.  II.  Fonnd.  50 ;  12  H.  IV.  7 ;  31  E.  III.  45  PI.  Com. 
94|6 ;  ^nt  part  of  the  Inst.  s.  739,  730* 

(t)  6  £.  III.  so;  8  H.  IV.  10;  33  E.  Ill;  Estoppel,  380; 
33H.  6. 18.  (jt)  iJiiiofEdit.  ofi678. 

(/)  40  Eliz.  pL  350. 
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becometh  an. absolpte.fee-rsimple.  (m),.and:may 
be  alienated  or  forfeited  by  attainder  of  felony  ; 
bjut  so,  as  if  the  issue  fail  before,  the  alienation, 
thp  donor  or  giver  shall  have  it(w) "  ' 

In  the  celebrated  casis  of  Idle  y.  Cook  (o), 
Mr.'.Justice  Powell  observed,  "  That.the  sort  of 
estate  which  Is  now, .  since  the  statute,  de  donisj 
called   an  estate-tail,  was  .well  known  before 
.that  statute,  and  that  the  statute  did  not  create 
the  estate;  but  only   preserved  it :. that  there 
were  three  sorts  of  estates  of  inheritance  at  com- 
mon, law;  First,  an  .absolute  estate  of  inherit- 
ance to  a  man  and  his  heirs ;  Secondly,  a  fee- 
.simple  qualified  as  to  the  time  of  its  duration  , 
as  an  estate  to  a. man  and  his  heirs  as  long  as 
J.  S.  has  heirs  of  His  body,  or  as  long.as  JBoa?- 
church  stands,  "  or  ****  (p),'"  for  in  these 
cases,  though  the  estate  shall  descend  to  a  man's 
.heirs,  yet  they  shalLhave  ii:  for  no  longer  time 
than,  is  contained  in  the. respective  limiiations  ; 
Thirdly,  a  fee-simple  restrained  as  to  what  heirs 
shall  inherit  it.   And  this  was  called  a  fee-simple 
conditional  at  common  law  ::  but  that  is  not  so 
to  be  understood,  as  if  upon  performing  the  con- 
dition a  fee  accrued  ;  for  then  it  would  have- been 
the  same  case  as  a.gift  for  life,  with  a  condition, 
that  if  the  donee  did  such  an  act,  that  then  he 
.should  have  a  fee,  and  consequently,  if  the  tenant 
in  fee-simple  conditionaMiad  aliened  before  issue 

(m)  30  E.  I.  form.  85. 

(n)  7  E.  III.  36,  8,  per  4  El.  1 1,  pi.  240 ;  30  E.  I.  ibid. 

(o)  Lord  Raym.  1 148. 

{p)  Being  an    erroneous  pposition  is  omitted. 
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had,  it  would  have  been  a  forfeiture  of  his  estate, 
which  was  not  so.  But  it  was  only  a  qualification 
as  to  whiat  sort  of  heirs  should  inherit  it ;  but  the 
tenant  in  fee-simple  conditional  had  an  estate 
of  inheritance  in  him  before  issue  had  ;  but  it 
was  qualified,  as  to  the  descent  of  it^  to  such 
particular  heirs  as  were  expressed  in  the  liniita- 
imn.  And  therefore,  if  lands  at  common  law 
were  given  to  a'  man  and  the'  heirs  male  of  his 
body,  and  he  had  issue  two  sons,  and  the  eldest 
son  had  issue  a  daughter,  the  (q)  second  son 
should  inherit^  and  not  the  daughter,  because 
she  was  not  mthin  the  form  of  the  gift/* 

Lord  Chief  Justice  I-iCe's  language  (r)  was^i 
**  And  first,  at  common  law  all  inheritances 
were  fee*simple  absolute,  fee-simple  condi- 
tional, or  qualified  fee.  The  donor  had  only  a 
possibility  of  having  the  lands  again ;  for  the 
tenant  of  lands  entailed  before  the  statute  had 
only  a  fee-simple  conditional.  If,  before  issue 
had,  he  had  made  a  feoffment  in  fee,  the  donor 
•should  not  have  entered  for  the  forfeiture ;  but 
this  feoffment  had  barred  the  future  issue ; 
and  after  issue  had,  the  condition  was  per- 
formed to  this  purpose,  that  he  might  have 
aliened,  and  thereby  have  barred  the  donor 
and  his  heirs  from  all  possibility  of  reversion 
for  default  of  issue;  and  as  to  the  heirs  of  his 
body,  he  might  have  barred  them  as  well  before 

(g)  Ace.  Litt  8.  93 ;  Co.  Litt;  24  b. 
(r)  5  T.  Rep.  107. 
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issue  had  as  after.  By  having  issue,  the  con- 
dition was  performed  for  three  purposes ;  to 
alien,  to  forfeit,  and  to  charge ;  but  the  coun»e 
of  descent  was  not  altered  by  having  issue. 

In  Co.  Litt.  (5),  Lord  Coke  observes,  "  But 
then  it  may  be  demanded^  seebg  that  there 
was  no  reversion  or  remainder  expectant  upon 
any  estate-tail  at  the  common  law,  nor  the 
issue  in  tail  had  a»y  remedy  by  the  commoQ 
law ;  if  the  tenant  in  tail  had  aliened,  then  by 
what  law  is  the  alienation  of  tenant  in  tail  a 
discontinuance  at  this  day  to  the  issue  in  tail, 
or  to  him  in  reversion  or  remainder  ?" 

In  3  Rep.  4,  this  passage  occurs,  ^^  He  who 
hath  the  remainder  expectant  upon  the  estate- 
tail  shall  have  a  writ  of  error  upon  a.  judgment 
given  against  tenant  in  tail,  although  there 
were  no  such  remainder  at  the  common  law.'' 

Mr.  Butler^  in  treating  of  the  power  of 
alienation  by  the  owner  of  a  conditional  fee, 
adds  (O9  '^  This  general  power  of  alienation  in- 
troduced conditional  fees;  one  species  of  them 
was  formed  by  a  grant  of  land  to  a  person  and 
the  heirs  of  his  body.  This  mode  of  limitation 
operated  as  a  settlement  of  the  land,  so  £blt^ 
that  till  the  donee  had  issue  inheritable  under 
it,  he  could  not  alien  or  charge  the  land;  but, 
after  he  had  issue,  the  condition  was  supposed 
to  be  performed,  and  he  might  dispps^  ^of  it 
at  his  pleasure.     If  he  made  no  such'ijisposi- 

(s)  1  Inst.  327  a.  (0  Butler's  Fearne,  ^(53. 
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tion^  the  land  descended  to  the  heirs  of  the 
body  of  the  grantee ;  and  on  failure  of  such 
heirs^  it  reverted  to  the  lord.  This  was  the 
first  attempt  in  pur  law  at  a  settlement  of  real 
property  ;  and  Bractonj  2  lib.  c.  6,  fol.  1&  b, 
ment  ions  that  these  limitations  might  be  so  far 
muliipliedf  that,  on  failure  of  heirs  of  the  body 
of  the  first  donee,  the  land  might  be  successivehj[ 
Umited  to  othert  and  the  heirs  of  their  bodies.** 

In  Pain's  case  (u\  it  is  stated,  after  issue 
had,  the  tenant  in  tail  at  the  common  law  had 
such  a  fee-simple,  that  his  collateral  heir  which 
is  not  heir  of  his  body  should  ijiherit.  And  i£ 
land  were  given  before  the  statute  to  husband 
and  wife,  and  the  heirs  of ,  their  two  bodies ;. 
and  they  have  issue,  and  the  wife  dieth,  and 
the  husband  taketh  another  wife,  she  shall  be 
endowed^  as  is  held  in  12  £.  IV.  2,  Markham's 
case;  and,  by  consequence,  the  issue  which 
she  by  possibility  might  have  shall  inherit  the 
land. 

Again  it  is  said  (i),  ^^  And  at  the  common  law^ 
if  lands  had  been  given  to  husband  and  wife, 
and  to  the  heirs  of  their  two  bodies  begotten^ 
and  they  had  issue,  and  the  husband  died,  and 
she  took  another  husband  and  had  issue,  the 
second  husband  should  be  tenant  by  the  cur- 
tesy ;  and  so  it  is  adjudged,  30  JE.  1,  Formedm^ 
G&^  which  proveth  that  the  issue  by  the  seppnd 
husband  might  inherit :  for  at  the  common  law 
after  issue,  it  was  taken  to  three  purposes  that 

(,«)  8  Rep.  36«  (x)  8  Rep.  35. 
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the  tenant  in  tail  had  a  plain  fee-simple,  first, 
to  alien ;  second,  to  forfeit  it  by  attainder  of 
felony,  as  the  book  is  in  7  E.  3.  6  and  7  b. 
So  that  although  the  tenant  in  tail  afterwards 
died  without  issue,  the  land  should  not  revert 
to  the  donor/'  And  again  (y),  "  That  the  tenant 
in  special  tail,  by  having  issue,  had  a  foil  fee- 
simple  to  make  the  lands  descendible  to  her  V 
issues  by  any  other  husband :  for  as  by  her 
alienation  she  might  make '  strangers  to  the 
blood  to  be  absolutely  inheritable  ;  so  by  con- 
struction of  law,  after  issue  had,  all  lineal 
heir<j  of  her  body,  by  what  husband  soever 
they  were  begotten,  should  inherit  to  her,  as 
a  benefit  and  incident  taciti  annexed  to  her 
estate  by  the  law ;  for  it  was  said,  that  by  the 
having  of  issue,  it  was  a  gift  and  disposition 
in  law  to  the  husband  for  his  Hfe ;  which  dis- 
position and  alteration  of  the  estate^  although 
it  be  for  life,  tacit e  as  an  incident  to  it,  makes 
the  issue  of  the  second  husband  inhejritable/^ 

In  other  pages  it  is  said  (z)^  **  At  the  common 
law  before  the  statute  of  donis  conditionalibuSf  If 
lands  had  been  given  to  one  and  the  heirs  male 
of  his  body,  in  that  case  as  well  the  donor  as 
the  donee  had  a  possibility ;  the  donor  of  a 
reverter  J  if  the  donee  died  without  issue  malcy 
and  the  donee  to  have  power  to  alien  if  he  had 
issue  male.  For  if  the  donee  had  issue  a  son, 
now  to  some  intent  the  condition  was  per- 
formed,  for  post  prolem  sttscitatam,  h€  had 

(y)  8  Rep.  70  b.  («)  7  Rqp.  -35- 
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potestatem  cdienandi ;  and  the  reason  thereof 
was,  because  that  he  having  a  fee-simple,  and* 
having  issue,  his  issue  could  not  avoid  the 
alienatian;  because  he  claimed  fee-simple; 
whereof  the  father  might  bar  him.  And  aU 
though  that  the  donee  and  his  issue  also,  after 
such  alienation  died  without  issue,  yet  the 
donor,  who  had  h^'c  a  possibility  or  a  condition' 
in  law,  and  no  reversion  or  estate  in  htm,  could- 
not  have  recovered  the  land  against  the-aiienee  y 
for  by  the  having  of  issue  the. condition  was> 
performed  as  to  this  intent,  $c^  to  make  any 
alieoation.  But  in  the  same  case  at  the  com-^ 
mon  law,  if  the  donee  had  issue*  a  son  and^ 
dieth,  yet  the  son  bad  not  an  absolute  fee- 
simple  in  him,  but  only  the  same  power  which 
his  father  had,  sc.  to  alien ;  and  if  such  issue: 
died  without  issue,  and  without  making  of  any; 
alienation,  the  land  did  revert  to  the  donor, 
as  Brian  holdeth,  12  E*  IV.  3,  and  18  E.  Ill,  46, 
by  Iluse.  For  a  coUaieral  who  is  not  heir  of 
the  body,  of  the  donee  is  not  within  the  fortn  of 
the  gift ;  the  limitation  being  to  the  heirs  mak 
of  the  body  of  the  donee,  which :  limitation  of 
heirs  male  of  the  body,  doth  exclude  12//  collar 
teral  heirs  for  ever  to  inherit.  But  the  policy 
of  the  law  was,  X6  give  power  afler  issue  to 
alien  for  two  causes ;  one,  that  an  estate  of  a 
purchaser  should  not  be  avoided .  by  a  remK>te 
possibility,  sc.  if  the  donee  and  his  issue  should 
die  without  issue ;  another,  if  he  having  a 
fee^simple  should  not  have  power  to  alien  after 
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i$sue»  it  should  be  in  a  manner  a  perpetuityf 
and  a  restraint  of  alienation  for  ever,  which  the 
common  law  for  many  causes  would  not  suffer. 
And  in  4  H.  III.   Formedon,  64,  it  is  adjudged^ 
that  where  lands  were  given  in  frank-marriage^ 
and  the  donees  had  issue  and  died,  and  afiter- 
wards  the  issue  died  without  issue;    tjbuat  his 
ooUateral  heir  should  not  inherit ;  for  the  daxifir 
necovered  the  land  in  a  formedon  in  the  re- 
yerter :  and  in  the  said  case,  if  the  donee  hal^ 
issue  two  sons,  and  dieth,  and  the  eldest  son 
hath  issue  a  daughter^  and  dieth  without  issue 
male,  Uie  younger  son  shall  inherit  a  fee« 
aiiDple»  performam  dotd  at  the  common  law : 
so  if  lands  were  given  to  one,  and  to  his  heir» 
female  of  his  body,  and  he  hath  issue  a  son 
and  a  dau^terand  dieth,  the  datfgkier  ^all, 
hdierit  Bfi  estate  in  fee-simple  performam  dmd. 
^nd  mark  well,  the  statute  of  dmis^  &,c.  doth 
Dot  create  an  estate-tail ;  but  of  such  estate  a» 
was  fee-simple  conditional ;  and  descendible  in 
such  kurm  at  the  common  law,  as  now  by  the 
statute  the  land  shall  descend ;  aod  the  only 
mischief  was,  that  the  donee  after  issue  had 
power  to  aUen  in  disinherisin  of  his  issues,  and 
bar  of  the  raversioii ;  but  it  doth  npt  appear 
by  the  said  Act,  that  although  tlwt  tlie  donee 
had  issuet  yet  he  had  xtot  an  absolute  fee^  so 
that   the  collateral  heir  of  the  issue  should 
inherit;  for  the  words  of  tjhe  Act   ace,   £t 
preetaiea  cum  deficiente  eidtu  4e  hi\j[usmodi 
feoffatis,  tenementum  sic  datum  ad  donatorem 
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vel  ad  ejus  hseredes  reverti  debuit,  per  fonnain 
in  carta  de  dono  faujusmodi  esLpressam^  licet 
exitus,  si  quis  fuerit,  obiisset,  per  factum  tamea 
et  feofiamentum,  &c.  exclusi  fuerunt  hujusque 
de  reversioner  &c.  by  which  it  appeareth^  that 
if  the  heir  in  tail  dieth  zsnthaut  issucj  and 
without  any  alienation  made,  that  the  land 
shall  reverty  and  by  consequence  shall  not 
descend  to  th.e  collateral  heir,  30  £.  I.  For^ 
medon,  65.  If  the  donee  in  tail  alieneth  before 
the  statute,  and  afterwards  hath  issue,  and  then 
ihe  issue  dieth  without  issue,  the  land  shaH 
revert:  for  he  had  not  power  to. alien  at  the 
time  of  the  alienation,  but  such  alienation  shall 
bar  the  issue,  as  it  is  adjudged  in  19  £•  IL 
Formedon,  61,  because  that  he  claimeth  fee* 
simple :  Note,  these  rules  yet  hold  place  ,in 
case  of  a  grant  of  an  annuity  to  one  and  the 
heirs  male  of  his  body,  and  all  other  ii^erit- 
ances  which  are  not  within  the  statute  de  donis 
conditionalibus/' 

In  Turner  v.  Turner  these  passages,  proceed^ 
ing  from  Lord  lAmghbormgh  (jji)^  occur :  ^^  An 
annuity  when  granted  with  words  of  inheritance 
is  descendible,  but  as  to  its  security  is  personal 
only^  may  be  granted  in  fee,  of  course  as  a 
qualified  conditional  fee,  but  it  is  not  .entail- 
able. 

^'  It  has  been  argued,  thai. lao  remainder  can 
be  created,  *  no  limitation  over  can  take  effect 
as  an  executory  devise.     But  of  that  I  am  not 

(tf)  Ambl.  782. 
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SO  satisfied,  provided  the  person  so  intended  to 
take  be  described  by  proper  words;  as  if  to 
Nathaniel  Richard  Turner  for  life,  and  if  he 
die  without  leaving  issue*  male  at  his  death, 
then  to  Charles,  it  would  be  good.  But  it  is 
unnecessary  to  give  a  decisive  opinion  upon 
that  part  of  the  case,  as  it  is  clear  that  fio 
limitation  of  an  annuity  can  tend  to  a  perpetuity. 
By  the  rules  of  the  common  law,  there  is  no 
possibility  of  limiting  over  such  an  estate/' 

In  Earl  of  Stafford  v.  Buckley  (b)^  Lord 
Hardwicke  made  the  following  observations : 
"  The  proper  kind  of  limitation  that  it  [an  an- 
nuity] is  capable  of,  is  distinct' from  mere  per- 
sonal goods  and  chattels.*  The  testator,  having 
purchased  it,  was  seised  in  fee  of  it  at  the  time  of 
making  the  will ;  and  might  direct  it  to  be  settled 
as  far  as  by  law  allowed  to  be  so;  not  by  way  of 
strict  entail ;  because  not  within  the  statute  de 
donis;  according  to  Lord  Coke.  No  writ  of 
entry  could  be  brought  of  it ;  nor  is  it  real 
estate.  And  the  very  statute  itself  shovi^s  it  in 
the  beginning  of  it,  nothing  being  included 
therein  but  hmds  and  tenements^  and  what  par- 
takes of  their  nature :  and  Co.  Lit.  20,  says, 
in  all  these  cases  grantee  has  a  fee  conditional 
as  before  the  statute.  The  settlement  then  to 
be  made  of  it,  supposing  the  first  question 
that  it  is  included  in  this  power  in  the  will,  is 
in  this  manner :  To  the  daughter  for  life  and 
the  heirs  of  her  body  ;  which  is  in  her  a  fee-* 

(i)  2  Yes.  S.  i8o. 
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simple  conditional.    The  executors  then  clearly 

could  not   carry  it  over  in    remainder  to  the 

nephews;  for  no  remainder  could  be  created  of 

any  estate  not  within  the .  statute :  de  donis ;  for 

before  it  was  a  possibility  of  reverter^  out  of 

which  a  remainder   could  not  be;  upon  this 

notion,  that  being  but  a  possibility  it  could 

not  be  grantable:over ;  and  if  before  the  statute 

de  donis  2L  man  had  granted .  lands  to  another 

and.  the  heirs  of  his  body,  and  said  in. default 

oft  such  issue  over  to  B  and.  bis  heirs,  that 

grant  over,  had  been  void ;.  and  on  the  having 

issue  the  condition  had  been,  performed,  and 

the  grantee  himself'  might  have  alisaed  so  as  to 

have    barred  the   possibility  of  reverter.  ;  So 

here  as  this  annuity  is  not  within  the  statute 

de  donisy  if  settled  according  to   this  will   to 

her  for  life  and  the  heirs  of  her  body ;  if  carried 

over,  in  default  of  such  issue  :  to  the  nephews, 

that  would  have  been',  void :  as  soon  as  ; issue 

had,  the   condition  is  performed ;  she  might 

have  aliened,    and.  barred  the ,  possibility   of 

reverter  to  the  donor.     Here  issue  has  been 

had :  and  consequently  an  absolute  fee  must 

be,  if  a  settlement,  is  made:  according  to  this 

will.'*.  This  I  take  to  be  the  legal  construction 

of  this  devise,  according  to  the  diiTerent  nature 

o^ these  estates;. and. this  (for  I  would  not  be 

misunderstood) .  will  not  affect  those  grants',  to 

nvhich  r  this  has  been  compared, ,  which  have 

been  frequent,  of  annuitiies  by.  the  Crown  of  this 

kind  with  remainders  over ;  for  though  a  com- 
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man  person  cannot  grant  a  possibility  j  the  Crown 
can ;  as  it  may  grant  a  chose  in  action ;  and 
according  to  Miles  and  Williams^  1  Wil.  352, 
(which  is  truly  reported)  his  grantee  may  sue 
for  it  in  his  own  name;  although  a  common 
person  cannot  grant  a  chose  in  action  so  as  to 
enable  grantee  to  bring  an  action  in  his  own 
name.  I  do  not  take  it  that  before  the  statute 
de  donis  the  possibility  of  reverter  in  the  Crown 
could  be  barred ;  which  diners  all  these  grants 
of  the  Crown  from  cases  of  common  peraons. 
Therefore,  on  the  directions  in  this  clause^  if  a 
settlement  had  been  made,  the  executors  must 
have  settled  it  to  the  daughter;  and  tiie  heirs 
of  her  body  so  as  to  be  a  fee  conditional  with 
a  power  after  issue  had  to  alien,  and  to  prevent 
possibility  of  reverter.'^ 

Lord  Hardwicke^  in  a  subsequent  part  of  the 
same  case  (6),  added,  *^  For  as  it  is  to  be  ad- 
milted  to  be  out  of  the  statute  de  donisj  the 
consequence  would  be,  that  any  estate  they 
could  have  created  would  be  but  a  fee*simple 
conditional ;  and  they  could  not  have  carried  it 
further,  but  must  have  stopped  at  Ja$ne$  and 
the  heirs  of  his  body  ;  for  if  they  had  attempted 
a  remainder^  it  wotdd  be  undoubtedly  a  rekase 
and  discharge  of  the  condition,  for  which 
I  rely  on  the  case  in  CartheWy  that  a  fee*simple 
conditional  cannot  stand  together  with  an  ab* 
sohitefeey  but  will  be  merged  in  it ;  the  reaaon 
of  which  holds  just  to  this ;  and  there  was  no 

(A)  3  Vcf.  Sen.  355» 
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tme  before  the  statute  de  domsj  where  an  estate 

niras  granted  as  a  conditional  fee  to  one  and  the 

heirs  of  his  body,  and  the  same  estate  Hmited  to 

his  heirs  or  remainder*  to  another ;  it  could  not  be 

done,  at  least  by  a  common  person  :  I  will  not 

enter  into  the  question,  whether  it  could  be 

granted  by  the  Crown  by  prerogative/' 

ByJLord  tiardmcke  it  was  said  (c),  *•  Though 

by  the  customs  of  several   manors  copyhold 

estates  cannot  be  entailed,  yet  they  are  capable 

of  such  limitations  as  may  make  them  fee^simple 

conditional/' 

Mr.  JVatkinSy  citing  the  authorities  {d)y  ob<» 
serves  (e),  *^  Now  we  find  it  expressly  adjudged, 

in  several  cases,  that  the  statute  shall  not  attach 

upon  a  mere  limitation  to  a  person  and  the  heirs 

of  his  body ;  but  that  such  limitation  will  give  a 

fee  conditional  at  common  law ;  and  that  the 

tenant  may  alien  in  fee-simple  immediately  on 

his  issue  had/'' 

^^  However,  it  is  laid  down  iii  other  books,^' 

says  Mr,  Watkins  if)^  "  that  if  a  limitation  of  ^ 

copyhold  to  one  person  and  the  heirs  of  hi$ 

foody,   with   remainder  over  to  another,   has 

been  customary  in  a  manor ;  e^  if,  on  a  grant 

to  one  and  die  heirs  of  his  body,  the  issue  has 

avoided  the  alienation  of  his  ancestor,  or  re- 

-coveired  in  a  formedon  in  descender,  it  will, 

with  the  co-operation  of  die  statute,  foe  a  good 

ifi)  9  Mod.  484. 

((i)  Cko.  Car,  4s ;  Rowden  luid  Mabteo  CU>db*  367.  S.  C. 
and  the  cases  there  cited.  (e)  Watkins  on  Cop.  1S4. 

C/)  WMt  on  Cop.  156.     Qr)  See  Co*  Litt.  60  b.  9  Ves.  6ai. 


362  AS    TO    CONDITIONAL    FEES. 

^^  But  if  a  limitation  to  a  person  ^nd  the'  heirs 
of  his  body,  with  remainder  over  to  another, 
could  have  been  before  the  statute,  and  this 
must  necessarily  be  pre^supposed  before  we 
can  conceive  such  statute  to  co-operate  with 
customs,  we  may  ask,  what  was  the  nature  of 
the  particuiar  estate?  Was  a  remainder  per* 
mitted  on  a  conditional  fee  ?  If  not,  and  such 
estate  was  therefore  neither  a  fee  conditional, 
nor  an  estate-tail,  what  appellation  can  be 
assigned  to  it?  And,  consequently,  as  such 
estate  was  certainly  an  estate  of  iaheritance, 
and  yet,  as  certainly,  not  an  estate  in  fee- 
simple  absolute,  if  it  was  not  a  fee  conditional, 
how  can  it  be  true  ihat  all  estates  of  inherit- 
ance were  either  fee-simple  absolute  or  con- 
ditional  before  the  staiate? 

"  If  such  limitation  had  been  by  custom,  and 
the  alienation  of  the  ancestor  could  have  been 
avoided  by  the  issue,  the  estate  seems  to  have 
been  that  very  estate  which  the  statute  is  sup- 
posed to  have  established  ;  and  so  to  be  pro- 
perly an  estate-tail  (call  it  what  you  please) 
without  its  aid ;  since  the  direct  end  of  the 
statute  was  to  prfevent  alienation.  And,  con- 
sequently, such  estate  would  have  been  before 
the  statute.  As  to  avoiding  the  alienation  by 
aformedon  in  descender,  it  may  suffice  to  re- 
mark, that  the  formedon  must  either  have  lain 
at  the  common  law  (A),  or  been  given  by  the 
statute  de  donis;  and,  consequently,  if  such 

(A)  See  Plowd.  335;  3  Inst.  336;  Co.  Litt.  60  b. 
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ibrmedon  was  at  the  common  law  it  must  have 
been  before  the  statute ;  and  if  not,  it  was  the 
effect  of  that  very  statute,  and  not  of  any  thing 
with,  which  that  statute  could  co-operate. 

Now  if  a  custom  to  grant  a  copyhold  in  fee- 
simple  will  warrant  a  grant  to  a  person  and'  the 
heirs  of  his  body,  with  remainder  over  (i)^  such 
limitation  would  have  beeh  good  in  all  manors 
where  a  fee-simple  might  have  been  granted, 
as  well  before  as  since  the  statute.  Since  cusr 
tom  must  have  been  immemorial,  and  conse- 
quently anteriorly  to  such  statute.  Now  if 
the  statute  will  co-operate  with  such  limitation 
so  as  to  effect  an  estate-tail,  it  seems  to  follow 
that  entails  may  be  effected  in  all  manors 
where  a  grant  in  fee-simple  is  allowed.  When 
such  a  limitation  of  copyholds  is  only  regarded 
as  conveying  a  conditional  fee,  the  person  to 
whopi  it  is  so  limited  may,  on  issue  had, 
convey  it  to  another  in  fee-simple  by  a  common 
surrender  (A:). 

Mr.  Watkins^s  observations  tend  strongly  to 
prove  the  existence  of  remainders  at  the  com- 
mon law ;  and  when  it  is  t:;onsidered  that  our 
system  of  gifts  and  limitations  is  derived  from 
the  feudal  law,  it  will  be  evident  from  the  books 
on  the  feudal  law,  and  from  Sir  Martin  Wright's 
Book  on  Tenures,  (p.  25),  that  limitations  of 
remainders  after  qualified  or  limited  estates  of 
inheritance  were  in  common  use ;  and  in  Scot- 

(t)  Staunton  v.  BartieSf  antCf  p.  47. 
(k)  Cro.  Car.  42  ;  Rowdcn  and  Malster. 
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land,  though  their  laws  have  not  any  estates- 
tail  properly  so  called,  yet  they  admit  of 
Successive  estates  in  fee  by  way  of  substitution. 
In  the  report  of  Willion  v.  Berkley  {I)  will  be 
found  the  most  ample  collection  of  learning 
on  this  subject;  and  it  was  the  intention  of 
the  author  to  have  introduced  extracts  of  the 
more  material  and  relevant  parts  of  the  report, 
but  they  ran  to  so  large  an  extent  diat  the 
author  did  not  feel  justified  in  increasing  the 
bulk  of  this  work  by  its  insertion,  although  in 
his  judgment  this  chapter  would  have  been 
greatly  improved  by  its  insertion. 

(I)  Plowd.  fiss. 
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CHAPTER  JX. 

On  Estates-Tail. 

An  estate-tail  is  an  estate  of  inheritance^  to 
^  man  or  woman,  and  his  or  her  heirs  of  his 
or  her  body,  or  heirs  of  his  body  of  a  parti- 
cular description,  or  to  several  persons  and 
the  heirs  of  dieir  bodies^  or  the  heirs  generally 
or  9pe<^aily  pf  the  body  or  bodies  of  one  per- 
son, or  several  bodie9.  For  an  estate-tail  must 
be  confined  to  the  descendants  of  some  indi- 
viduarl  living  or  djead,  or  of  two  persons,  being 
husband  and  wife,  or  who  may  lawfully  inter- 
marry. 

When  two  persons  are  tenants  in  ppmjx^on  in 
tail,  each  as  to  his  or  her  share  is  to  be  con- 
9^eff^4  ns  a  disti«pt  4<'^^9  io  ^U*  Bjit  two 
p^r^ivs  xnf^y  h^  jpijlt-teo^ts  of  the  mere  fr^f« 
hold^  and  each  have  a  dis1;inct  estate  of  inherit- 
^c;^  or  the  ioheritancp  may  be  in  pne  o^tl^em 

only. 

4^  to  ap  ii^(^vidual|  an  entail  is^  Qja  interest 
p  iponjtinue  as  long  a^  the  person  1^  w^om  the 
gift  of  this  description  is  originally  imide  ^all 
J^^v«  Imr^pf  hi^  bpdy^  ^ith/er  ge»cra)ly,  or  of 
•9JWB  p^r%ialar  des^cjriptipw.  Dijripg  its  pop- 
tinuaqc^  ^as  ^n  efKtate^tail>  and  fo^  th^t  perio4 
only,  it  will  devolve  on  these  heirs,  and  these 
heifs  only. 

It  b  »l$o  to  be  observed,  that  a  person  may 

A  A  2 
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have  an  estate-tail,  and  yet  all  the  issue  shall 
be  barred  to  inherit,  or  be  incapable  of  in- 
heriting as  the  children  of  an  a/ien,  or  because 
they  are  barred  by  the  peculiar  operation  of  a 
fine  with  proclamations,  by  one  of  several  an- 
cestors (a). 

According  to  Corny W5  (6),  an  estate  is. said  to 
be  entailed  when  it  is  ascertained  what  issue 
shall  inherit  (c). 

This  exposition  does  not  give  an  accurate 
notion  of  an  estate  of  this  quality.  There  is 
not  any  characteristic  point  of  distinction,  since 
the  definition  is  equally  applicable  to  a  gift  of 
an  estate  for  lives  to  a  person  and  the  heirs  of 
his  or  her  body. 

The  extent  of  the  limitation,  or  the  peculiar 
form  of  the  gift,  marks  the  quantity  of  the 
interest. 

As  soon  as  there  is  a  failure  of  those  heirs 
which  the  gift  describes,  the  estate  will  de- 
termine,-unless  it  be  extended  by  the  opera- 
tion of  a  common  recovery,  or  by  disconti^ 
nuance. 

For  this  reason  it  is  important  to  advert  to 
the  event  which  in  point  of  law  occasions  a 
failure  of  heirs. 

Nbw.  a '  failure  of  heirs  universally  happens 
as  soon  as  there  is  a  defect  in  the  line  of  those 
heirs  in  whose  favour  the  entail  is  created. 

(a)  Brown's  Ca.  3  Rep.  50.  b. ;  Beaumont's  Ca.  9  Rep.  140.  b. ; 
Baker  v.  fVittis ;  Cro.  Ch,  476 ;  Errwgton  v.  Erringtant  3  Bul- 
strode,  4a.  (fi)  4  Com.  Dig.  6.  (c)  Litt  s.  8. 
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Wijth  a  view:  to.  estates  in  fee-simple,  and 
other  fees  not  being  entails,  inheritable  bload, 
and  '  consequently  the  denopnination.  of  heirs, 
ceases  on  the  attainder  of  a  person  convicted 
of  treason  or  felony. 

-Thi^  doctrine  is  not  equally  appUcable  to 
estates-tail,  even  when  the  attainder  is  for  trea- 
son (33  Hen.  VIH.  c.  20),  for  by  attainder  of 
tenant  in  tail  for  felony  or  <  treason  the  blood  of 
his  issue  as  heirs  in  tail  is  not  corrupted. 

The  statute  de  d(mis,  amditionalibus  (^d}  pre- 
•vents  the  bar  to  the  issue  by  any.  act,  and  con- 
sequently by  the  crime  of  their  ancestor.  Sub- 
sequent statutes  merely  give  a  title  to-  the 
.Crown  by  forfeiture;  and  by  their  operation 
disinherit  the  issue  (e).  In  -  truth  the,  issue 
in  tail  succeed  in  the  character  of  issue  under 
the  entail,  and  not  under  the  description  of 
heirs  (/). 

Thus  though  a  tenant  in  tail  .is  convicted  of 
treason  or  felony,  yet  so  fer  as  no.  forfeiture  is 
.incurred  the  issue  may  take  as  heirs  in  taiL 
.And  when  tenant  in  tail  is  attainted  of  treason, 
:and  there  is.  a  forfeiture  of  the  estate-tail,  the 
.character  of  heir  so  far  continues,  that  the 
i Grown  shall. hold  as  long  as  there  shall  be  any 
jssuc'  who   might    have  :  inherited  .  under    the 

s  entail* 

This  proves  that  there  is  not  any  corruption 

(d)  l3£dw.I.  c.  !• 
*    (e)  3  Abstn  313,  Airle^  Peerage^  A^ppendix^  No.  1. 
(/)  Yin.  Abr.  title^  Blood,  corrupted,  3  Abstr.  393. 

aa3 
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of  blood  of  the  heirs  quati  heirs  of  entail,  so 
as  to  determine  the  estate. 

The  existence  of  inheritable  blood  in  the 
heirs  in  tail^  evien  after  attainder  for  treason,  is 
further  proved  by  this  case.  If  thens  be  grand«- 
father,  father  and  son,  and  the  grandfather  is 
tenant  in  tail,  and  in  his  lifetime  the  father  is 
attiunted  of  treason,  and  executed,  the  gi^d- 
sdn  may  succeed  to  tfa^  grandfather  as  t^iant 
in  tail ;  and  yet  he  could  not  succeed  as  general 
heir  to  the  grandfather. 

This  is  one  of  the  many  anomalies  of  the 
law  of  corruption  of  blood. 

The  gift  by  which  an  estate-tail  is  to  arise 
mnst,  either  in  terms,  or  in  legal  construction, 
be  made  to  the  lieirs  of  the  body*  For  it  is 
more  in  reispect  of  the  particular  heirs  to  which 
the  limitation  is  confined,  and  the  restriction  by 
express  words  or  by  implication,  that  the  faein» 
shall  be  of  the  body^  than  of  the  time  of  con- 
tinuance under  the  gift,  that  the  estate  ii»  deno- 
minated ;  for  though  a  gift  to  a  man  and  his 
heirs  of  his  body  convey  an  estate-tsul  (g),  a  con- 
veyance to  a  man  and  his  heirs  so  long  a»  be 
shall  have  heirs  of  his  body,  withoat  any  limi- 
tation  over,  and  without  words  of  explanation 
to  ^ow  that  the  heirs  to  succeed  under  the  gih 
are  to  be  those  only  which  shall  proceed  from 
the  body  of  the  donee,  passes  an  estate  mfee^ 
and  not  in  tail. 

Again,  although  a  gift  to  a  man  and  hi^  heir» 

{g)  See  ob«ervitf  ion*  on  this  poml,  supra,  ii8. 
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of  his  body  coDveys  an  es^ate-taiU  a  limita- 
tion to  a  man  who  is  a  bastard,  and  to  his 
heirs,  under  ivhich  no  person  except  his  lineal 
descendants  can  possibly  entitle  them^iBlves  foy 
right  of  snccession,  passes  an  estate  in  ftJ^ 

The  like  point  is  applicable  to  a  denizeiv 
Distinctions  arising  on  wills  will  be  noticed  /  / 
in  the  sequel.  The  difference  is  between  a  giiOt '  \ 
to  a  man  and  his  heirs  of  his  body  by  express- 
limitation,  or  l^  necessary  implication;  and 
z,  gift,  which  from  th^  particular  situation 
of  the  paarty  cannot  give  a  right  of  s^cpession 
to  any .  other  persons,  th»n  those  in  the  4irect^ 
descending  line. 

The  only  way  of  accoanl^g  for  the  differ- 
ence is  to  say,  that  a  gift  of  the  ^rpier  4^ 
cription  is  within  the  statute  de  4om$^  an^ 
that  a  gift  of  the  latter  description  l;  not  witiyfi 
that  statute ;  that  the  gift  of  t^  .  former  sort 
is  to  have  continuance  under  iJte  limitaticm 
so  long  only  as  there  shall  be  heirs  of  a  par- 
ticu^  description,  and  tha$^  t^e  gift  in  tlie  « 
othor  form  passes  a/ee-^jp/e,  which,  tiiough  it 
cannot  descend  from  tlie  bastard  or  denizen  to 
any  other  persitfis  tiiao  his  lineal  descendants, 
^wing  1»  his  peculiar  situation^  and  because  the 
character  of  hisih^irsjcannot  be  fulfilled  in  any 
other  persons  tbun  bis  descendants ;  b  trans- 
missible through  the  medium  of  a  transfer  to 
any  other  person,  with  a  general  p^wer  of 
alienation  and  an  unlimited  right  of  succession. 

A  A  4 
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To  propose  one  other  point  of  diflfereoce :  the 
gift  must  be  to  the  person,  and  either  imme- 
diately or  mediately,  according  to  the  rule  in 
SheUe^s  CasCj  to  the  heirs  of  his  body,  so  that 
the.  heirs  are  to  take  in  succession  from  him, 
and  as  his  heirs  of  his  body.  For,  notwith- 
standing the  children,  and  other  issue  of  the 
person  to  Mrhom  the  gift  is  made  may  become 
entitled  to  the  land,  as  his  first  and  other  sons 
or  his  daughters^  in  their  character  Df  such  sons 
or  daughters,  or  by  their  prefer  names,  and  con- 
sequently as  purchasers,  they  have  the  land  ori- 
ginally in  their  own  right,  and  not  from  their 
parent ;  and  as  their  ancestor  wilL  not  have  an 
estate-^taiL 

*  And  if  an  entail  on  the  heirs  of  the  body  as 
purchasers  be  created,  that  entail  will  com- 
mence in  the  issue  (A),  as  stated  in  the  first 
Yolume  {%). 

Again,  every  limitation  to  a  man  and  his  heirs 
of  his  body  does  not  create  an  entail. 

That  the  land  may  be  entailed,  it  must  be 
limited  for  an  estate  of  inheritance,  according 
to  the  division  of  estates  into  those  which  are 
of  inheritance,  and  those  which  are  not  of  in- 
heritance;  and  therefore  a  gift  to  take  efieet 
through  the  medium  of  an  estate  of  mere  free- 
hold, or  of  a  chattel  interest,  does  not  create  an 
entail  within  the  statute  de  donis  {k). 

{h)  Mandeville's  case,  i  Inst  26  b.  Southcot  ▼•  SUmdlf  2  Mod* 
307.  Willis  V.  Palmer^  5  Burr.  J615.      (i)  1  vol.  p.  279. 

{k)  An  instance  of  a  gift  in  tail  to  continue  for  years  wiH  be 
introduced  in  a  subsequent  page. 
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On  this  head  some  further  observations  ;wtU 
be  offered  in  the  chapters  on  Estates  fw  Imcs 
and  for  Years. 

According  to  the  determinationsy  a  limita- 
tion to  a  man  and  his  heirs  so  long  as  another 
person  shall  have  issue  <^  his  body,  and  a  limi- 
tation which  in  terms,  or  in  construction  of  law, 
is  to  a  man  and  his  h^rs  of  his  body,'  afibrd 
another  point  of  distinction.  -  A  limitation  of 
the  former  description  will  cease  by  a  failure 
of  issue  for  any  time  however  short,  though 
there  shall  be  issue  of  that  description  at  a 
future  period  (k) ;  while  under  a  limitation  of 
the  latter  description,  the  entail  will  revive  on 
the  birth  of  such  issue  as  are  within  the  terms 
of  the  gift  (/)•  In  intendment  of  law  the 
estate  always  had  continuance,  even  while,  no 
issue  were  ill  actual  existence. 

An  estate-tail  may^  be  either  absolute  (as 
to  a  man  and  his  heirs  of  his«  body,  or  -  heirs 
of  his  body  of  a  particular  description,  and 
either  generally,  or  determinable  on  a  collateral 
event)^  as  to  a  man  and  his  heirs  of  his  body 
so  long  as  a  tree  shall  stand  (m),  or  until  C. 
'  returns  from  Rome(n),  .or  to<  a  man  and  his 
iieirs  males  of  his  body  till  he  shall  da  a  par- 
ticular act,  or  tilLa  particular  ^  act  shall  be 
done  by  some  t)ther  person;  and  such  quality 

(*)  Noy,  13«;  lo  Vin..Ab.  933;  pL  17, 
.     (2) .  10  Yin.  Ab.  939 ;  «.  8,  pL.s ;  33O1  pL  l. 
(m)  i.Mpd.iii ;  Fearne,  p.g^  J. 
(»)  ArUm  ▼•  HaUf  Poptg.  97 1  X^mdf^4»  ^ 
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may  be  annexed  to  it  bj  express  stipulation, 
or  may  arise  from  the  nature  of  the  estate  out 
of  which  the  entail  is  supplied ;  and  this  estate 
^AJf  by  a  condition,  be  made  liable  to  be  de- 
feated on  any  event,  consistent  with  the  rules  of 
law,  which  shall  be  agreed  on  for  that  purpose. 

And  when  the  estate,  out  of  which  the  entail 
is  derived,  is  in  its  natore  of  the  quality  of  a 
determinable  fee,  tbe  event  on  which  the  origi- 
nal estate  is  to  determine  will,  in  construction 
of  law,  be  a  collateral  determination  to,  and 
will  circumscribe  the  continuance  of,  the  deri- 
vative estate-tail. 

The  statute  of  limitation  of  the  Crown,  which 
'Settled  the  regal  dignity  and  powers  on  the 
princess  Sophia  of  Hanover  and  her  heirs  of 
her  body*  being  protestants^  also  a  gift  tp  a 
man  and  the  heirs  of  his  body  by  a  woman 
of  the  Bame  t^  Seark  («),  afford  lexamples  of 
estates-tail,  with  collateral  deteiminations,  and 
the  lifliitetums  maj  be  varied  in  any  manner, 
4iccopding  to  the  agreement  of  the  parties. 

Hha  'estate,  though  determinable  by  express 
limitatioii,  or  by  oooMxuction  of  kw,  may,  by 
^  ooflMmm  teeowry  r^gnlarly  suffered  (o),  be- 
•oome  an  estate,  in  fee*4nmj^;  admitting  that 
the  peiBon  hy  lAom  l^e  iestaite-^ail  was  created 
was  therowaer  of  an  estate  tif  that  extent. 


(fi)  Pag$  ▼•  Ht^fUMtrU,  s  SaHc  570. 

(0)  Benson  v.  'Hodson^  i  Mod.  105;  Page  ▼.  Hagmuri,  Balk. 
570 :  Driver  ▼•  Edgar,  Gowp.  379 ;  OuKver  t.  Aihbjff 
•4  Suit.  ^929.  Prestfivi  Convey.^  . 
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If  he  had  only  ft  determinabte  or  qualified 
fee^it  seems  now  to  be  the  prevailing  ojnnion  (p), 
that  the  estate  tdcea  under  the  recovery^  will 
Abt  b^  more  ample  theoi  the  estate  of  the  per^ 
son  who  created  the  entails 

And  a  comnMli  recovery  sufiered  by  a  per» 
son  who  was  tenant  of  a  irent^^hai^e  originally 
given  to  hitn  or  his  tfnoestor  in  tail,  without  any 
remainder  over,  passes  only  a  fee  detertmoable 
on  the  failure  of  the  issue^  inheritable  under  the 
entail. 

The  reason  urged  for  this  deciuon  is,  that 
the  grantor  never  intended  to  charge  the  land 
with  a  r6nt  for  ever  ^  and  it  would  be  a  wrong 
to  the  terre-tenant  to  burden  his  estate  ^th  dris 
charge  for  any  longer  time  (q)  than  is  limited* 

But  if  there  are  remainders  over  the  reco- 
very may  give  an  estate  coextensive  with  lAiese 
remainders  (»*)• 

That  the  estate  taken  under  a  common  r^ 
covety  suffered  by  a  te^^ant  of  a  determin- 
able '^tate^il  ^ill  be  a  fee-Hmpk^  WM  lUf* 
mitted  in  Stanhope  v.  Thai^  («)>  so  fat  as  thte 
legal  ^ct  of  the  coknmoii  reoovery  niras  tahder 
consideration*  In  ^at  case^  the  court  of  Chan- 
cery asifulned,  under  ^  paMicuIar  drcttOistato- 
ces^  the  jurisdiction  to  treait  the  tenant  'in  ^ 

(p)  1  Convey,  p.  a. 

tq)  Chaplin  v.  ChapttUf  3  P.  Wtmu  fis$ ;  Btitbr  oh  1  Inst. 
496  a.  n.  ft;  aP.  WiriiuaaOi  ibCS^pAl▼•CA9^l^dliB  aLulw* 

1955* 
(r)  Weeks  ▼.  Peach,  Lutw.  384;  1  Preston  on  Convey*  ^ 
<j)  Sktnhvpa'Y.  Aad^,  Pitc.  mOli.  431U 
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^uflfering  the  recovery. to  be  a  trustee  for  those  in 
j*emainder,  though  their  legal  estate  was  barred 
iby  the  recovery ;. and  as. this  case  exhibits 
•the  practice  of  the  court  of  Chancery  in 
exercismg  a  controlling  power  over  the  legal 
effect  of  a .  legal  instrument,  and  thereby 
abridging  the  extent  of  the  legal  ownership 
acquired .  under  the  recovery,  it  will  be  re- 
levants  to  the  general  scope  of  these  obserya- 
.lions  to  introduce  this  case.   . 

In  the  case  of  Stanhope  v.  Thacker^  Gilbert 
.Thaqker,  .on  the  marriage, of  G.  T.  his  son,  by 
:indentures  of  lease  and  release  in  the  yejar  1670, 
:  conveyed  certain  estaties  to  trustees  and  )their 
heirs^  Xo  the  use  of  himself  the  father,  for  his 
life,  remaindei:  to  Jane  bis  wiff^  fpr  life^  i;emain- 
-der  .to  Gilbert  his  son  for  ninety-nine  years,  if 
Jie  should  so  long  live,  remainder  to  trustee^s 
and  their  heirs  during  the  life,  of  his  son,  to 
support  contingent  remainders,  remainder  to 
.the  intended  wife  for  life,  for  her  jointure,  re- 
.m9io4«r  jtp  the  first  and  other  sons  of  the  mar- 
;  riiE^ge.  in  jtail  male,  successively,  reniaipder  to  the 
'.daughter/  Bx^d  daughters  of  that  marriage,  and 
^tbeiriie^r^  of  ^t^eir  bodies,  till  they  should^  out  of 
Jhe^refff^.ismes  and  profits  of  the  said  premisesj 
Jui(f)€  rqised  and  received  the  sum  of,  3,000  L; 
and  after  the  sum  raised,  or  in  case  there  should 
^be,  no  such  daughter  or  daughters,  then  to  the 
•heirs  of-  the  body .  of  G.  the.  son,  with  re- 
mainders over. 

The  marriage  took  effect,  ,and,t}ie  son  and 
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his  wife  had  issue  only  two  daughters,  wha 
being  in    possession   after   all  the   preceding 
estates  were  determined,  suffered   a  common 
recovery  to  the  use  of  themselves  and  their 
heirs.     One  question  in  this  case  was,  whether 
by  this  recovery  the  remainders  were i barred? 
and  it  was  argued  that  they  were  barred,  be- 
cause the  primary  intention  of  this  limitation 
was  to   make  them  tenants  in  tail ;   and  the 
raising  of  the  SfiOOL  was  but  the  secondary 
intention  thereof,    and  when  they,   being  so 
tenants  in  tail;  suffered  a  common  recovery, 
that    barred  their   estates-tail,    and    the    re- 
mainders depending  thereon,  under  the  case 
of  Benson  v.  Hudson  (I  Mod.  108  to  ]  12),  and 
the   several   cases'  there  put  by  Lord  Hale. 
But  as  to  this  point.  Lord  Chancellor YCouper^ 
was  clearly:  of  opinion,   bodi  upon  the  first 
speaking  to  it,  and  the  next  day  afler,  that  this 
was  but  in  the  nature  of  a  security  for :  the 
3,000  /• ;  and  though  the  recovery  barred  the 
estate-tail  and   remainders  at  law,   yet  :  the 
daughters  were  but  in  -the  nature  of  trustees 
afler  the  3,000/.  raised  for  those  in  remainder.; 
and  that  before  the  recovery  they  had  but  an 
estate-tail  for  their  security  for  the  sum. ;  and 
that  now  after  the  recovery  they  had:  afee^ 
simple;  but  still  the  same  in  a  court  of  equity 
was  but  a  security  till  that  money  was  raised  ; 
that  those  in  the  remainder  had  the  equity  of  re- 
demption in  the  same  manner  as  the  person 
who  made  that  security  would  have  h^d  if  no 
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such  l|mitati<m  in  rmainder  IukI  been ;  anr)  that 
therefore  they  might  at  any  tirne^  by  paying 
off  that  S^OOO  i.  detenoine  [ia  equity  it  must 
be  understood]  the  estate  of  the  daughters^  and 
then  the  daughters  would  be  but  trustee^  for 
them;  and  his  lordship  gave  directions  for 
raising  the  money  by  sale  or  mortgage,  and  for 
the  manner  of  teking  the  account. 

Though  the  estate  taken  under  a  common 
ceeovery  suffered  by  teoimt  in  tail  Mill  be  a 
fee-mmpUj  the  course  of  descent  of  that  estate 
y^ill  {i)  dqpend  on  the  manner  in  which  the 
estateHbedl  was  derived  by  the  person  who  suf-* 
fered  the  recovery,  whether  by  p»rch«ie  or  by 
deacent.    ... 

.  Taking  by  purf^^ase .  he  wiU  have  ad  estate 
d^eteendil^le  to  bis  heirs  generally,  as  an  estate 
of  indefinite  quantity;  and  with  .a  nght  of  un«* 
limitad  iSficeession^ 

Taking  by  descent  he  will  bftve  an  estft$«^ 
ivikieh,  though  of  inde&iite  quaqtity, :  end  mir 
tiiorunflg  him  to  alien  in  fee-aimple^  wiU  he 
held  under  a  limited  right  /^  smeoesMm:  adr 
;msttiag  dhose  heirs  only  to  Aake  by  ^dssoent 
fnom  him  who  are  of  the  blood  of  the  pevspo  to 
whom  1^  estate^tail  was^originally  limited ;  mA 
m  the  same  manner  as  if  that  person  had  been 
thefirst  pondiaeer .of  the  fee  carved  «ujt /ef  l^ 
.ettate^tail  iu). 
-    These  ^observations  proceed  oa  the  assumed 

(0  Martin  ▼•  Sirachan,  WiUes  Rep.  444. 
(1^  1  Brwton  ob  Cwv^y.  p.  196, 3i9* 
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iact,  that  the  tenant  in-tail  suffering  the  com- 
inon  recovery  has  the  old  use  by  express  limi«- 
tation  OF  by  implicaticm  of  law,  immediately 
under  the  common  recovery,  without  the  inter- 
vention of  any  other  conveyance  from  a  person 
who  takes  the  fee  under  a  declaration  of  the 
use  of  the  onnmon  recovery  in  his  favour. 

The  like  point  was  decided  as  to  copyholds, 
(2^) ;  and  that  case  was  professedly  decided 
on  the  authority  of  Martin  on  the  dem^  ^ 
Tr^gtmweU  v.  Strachan  (z);  that  case  does 
not  appear  to  be  an  authority  for  the  conclu- 
sion. In  Martin  v.  Stracban  the  point  ex- 
pressly agitated,  first  in  the  court  of  King^s 
Bench,  and  afterwards  in  the  House  of  Lords^ 
was,  whether  under  a  recovery  suflfered  by 
a  person  who  was  tenant  in  tail  by  purchase, 
with  reversion  to  himself  in  fee  ex.  parte  ma^ 
tem^  to  the  use  of  himself  in  fee,  the  fee  was 
descendible  from  him  to  his  heirs  es  parte 
patemA^  or  to  his  heirs  ex  parte  nMtemdf  and 
in  both  courts  it  was  determined  that  the  estate 
did  not  descend  to  the  heirs  on  the  paiH  of  the 
mothen 

There  is  nothing  in  the  deci^on  of  Martin  ^v. 
Strachan^  in  either  of  ibe  courts,  which  esta- 
blidied  with  certainty,  that  a  preference  would 
have  been  giyen  to  the  heirs  ed?  parte  matemAj 
tiiiough  it  had  been  a  feet  in  the  case,  that  the 
person  who  suffered  the  recovery  had  been 
tenant  in-tail  by  descent  frcrni  his  mother ;  but 

(y)  Roe  on  dem,  'Cr&of  v.  Baldnert,  5  Term.  Rep.  104. 
(x)  1  Wib.  9,  06 ;  Sh.  719;  4  Bro.  Pari.  C.  485, 
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it  is  reconcileable.  with  a  large  class  of  cases 
which  have  arisen  on  uses,  since  the  .statute» 
which  transferred  them  into  possession  (a)* 

In;  equity  the  trust  followed  the  ownership  of 
the  land;  and  in  Chancery ,  the  person  who 
would  have  &een  ;Aeir  to  the  land  was  allowed 
to  be  heir  to  the^  we  or  trust  of  the  land ;  and 
when  uses  were  transferred  into  possession, 
the  statute  expressly  provided  that  tlie  estate 
in  .the  land,  should  be  held .  in  the  same 
plight,  manner  and  degree,  as  .  the .  use  was 
held. 

On  this  ground,  maternal  heirs  of  a  tenant 
in  tail,. taking  the  estate-^tail  by  desoent,  and 
sufFering  a  recovery,  retained  more  equity  to 
have  the  land  than  the  heirs  in  the  paternal 
line. 

Npw  suppose  tenant  in  tail  ;to  have,  siiffened 
a  recovery  to. the  use  of  a  stranger. in  trust  for 
himself  (the  tenant  in  tail)  and  his  heirs^  then, 
.be^usie  und^r  tbe^  g^peral  principles  by  which 
courts  of  eqwity  are  influenced^  thfe  rnqtetrnd 
heits  would  be/  entitled  to  the  b§|^efit  of  the 
trust,  to  the  exclusion  of  the  patem^  heirs ; 
the  principle,  as  stated  in  Crow  v*  Baldwere^  in 
favour  of  the  maternal  heirs,  is  fully  warn^ited 
by  a/  long  series  of  determined .  cases ;  and  in 
Martin^  v.  Strachan^  Lord^  Chief  Justice.  Let 
adverted  to*  this  doctrine  ;  and  he  must  have 
relied  on  it  a^  the  ground  on  which  his  deter* 
mination  was  to  be  founded. 
•         « 

(a)  37  Hen.  VIIL  c.  10. 
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His  observations  were,  "  The  rule  of  descent 
is  knowiH  and  will  be  agreed.  If  a  man 
seised  as  heir  on  the  side  of  the  mother, 
make  a  feoffment  in  fee  to  tlJe  use  of  himself 
and  his  heirs;  the  use  being  a  thing  intrust 
and  confidence,  shall  ensue  the  nature  of  the 
lands,  and  shall  descend  to  the  heir  on  the 
part  of  the  mother,  Co.  Lit.  13  a.  3  Lev.  406* 
Godbold  V.  Freestone.  And  it  will  be  the  same, 
if  the  limitation  be  by  fine  and  recovery ;  it  is 
still  the  ancient  use;  and  there  is  no  difference 
whether  upon  the.  conveyance  of  an  estate  any 
part  of  the  use  result  by  implication  of  law ; 
or  whether  it  be  rescrvied,  by  express  declara- 
tion to  the  party  from  whom  the  estate  moved ; 
and  so  is  the  case  of  Alhot  v.' Burton^  Salk.  590, 
11  Mod.  181'^  But  thi&  rale  holds  only  where 
lands  come  by  descent,  and  not  where  a  person 
takes  by  purchase.  And  therefore  if  ^^  a  man 
have  issue  a  son  and  dieth,  and  the  wife  also 
,  dieth,  lands  are  letten  for  life,  remainder  to 
the  heirs  of  the  wife,  the  son  dieth  without 
issue ;  the  heirs  on  the  part  of  the  father  shall 
inherit,  and  not  the  heirs  On  the  part  of  the 
mother ;  because  it  vests  in  the  son  as  a  pur- 
chaser (;ar)/' 

L(Hrd  Kenyon  observed,  (5  Term  Rep.  108,) 
^^  The  operation  of  a  fine  and  a  recovery  on 
questions  of  this  kind  is  extremely  difibrent. 
If  a  tenant  in  tail,  with  a  reversion  in  fee  to 

(«)  t  Inst.  13  a. 
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himself,  levy  9,  fine,  the  e0ect  of  that  fiqe  on 
th^  estate-tail  is  to  create  a  baije  fee^  and  that 
£g6  becomes  merg^  in  the  other  fee^  and  lets 
in  all  the  encumbrance^  of  the  ancestor^  which 
ha3  frequently  happened  in  practice  from  such 
a  person  being  ill  advised  to  levy  a  fine  in* 
stead  of  sufiering  a  recovery.    Gene^Uy  ?peak- 

'^  ingt  when  two  estates  unite;  in  the  same  person 
in  the  same  right  the  smaller  one  is  merged 
in  the  other,  except  in  the  case  of  aii  estate- 

/  tail  and  a  reversion  in  fee,  which  may  exist 
together ;  in  such  a  case^  by  the  operation  of 
the  statute  de  donU^  the  estate-tail  is  kept 
alive,  not  merged  by  the  reversion  in  fee/'  . 

It  may  be  safely  stated  that  there  is 
ao  established  difference  between  the  effect  of  a 
fiae  and  common  reeovery  by  a  person  who  has 
an  estate-tail  with  the  immediate  reversion  or 
remainder  in  fee. 

By  a  fine  without  a  common  racovery  it  is 
clear  that  th^  estate-tail  will  be  docked  or 
barred ;  the  privilege  of  the  issue  taken  away 
and  the  estate^tail  became  a  determinable  fee, 
and  by  sierger  of  this  estate  the  reversion  or 
renjainder  in  fee  will  take  place  immediately ; 
the  reversioa-or  remainder  being  tha  old  estate 
Will  de^e^hd  in  th^  jiame  manner  as  it  woiild 
havf  have  done  as  a  wparate  an4  distinct 
estate  (e.  g.)  e^  parte  matemd  or  patarnd^  aocopd^ 
ing  to  the  line  through  which  the  estate  is 
derived,  or  as  from  the  ponuzor  in  the  fine,  as 
the  first  purchaser  when  he  is  the  first  purchaser* 
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^  When  a  commoA  recovery  is  under  the  same 
circumstances  suflfered,  a  fefr-simple  taken  as  a 
feudum  nomwi  ui  antiquum  is  carved  out  of 
the  estate-tail,  and  the  estate  thus  acquired 
descendible  to  all  the  heirs  of  the  person  who 
was  the  first  donee  or  purchaser  of  the  estate- 
tail  (a). 

So  far  as  the  case  of  Crow  v.  Baldmre  has 
settled  the  law  in  regard  to  freehold  lands  it 
is  reconcileable  with  the  learning  on  uses.  But 
limitations  of  copyhold  lands  are  not  governed 
by  the  same  rule. 

TTiough  k  be  true  that  the  ultimate  use  in 
a  settlement  of  copyhold  lands  to  the  settlor  and 
has  heirs  b  the  old  reversion  of  the  copyholder, 
and  is  part  of  his  former  ownership,  yet  this  is- 
under  the  rales  of  the  common  kw,  and  not 
under  the  doctrine  of  uses  {b). 

Now  in  Ctoa  v.  Baldwere  the  estate  was 
completely  changed.    The  entire  fee  became 
vested  in  the  demandant  in  the  recovery,  and 
was  re-conveyed  by  him  to  the  former  tencLnt' 
in  tail;  and  this  case  seems  to  fall  within  the' 
range  of  those  cases  in  which,  as  to  fi^^old 
lands,  it  has  been  decided,  that  a  feoffinent  by 
the  owner,  tod  a  re-coaveyance  to  him,  wiH 
change  the  order  of  descent,  since  he  taked  back 
the  es&te  under  the  rules  of  the  common  bw,  - 
and  ae*  voder  the  doctrine  of  uses. 
.'  "  .  .  •  •  ■  .... 

(a)  Thenuthor  it  not  certain  whether  this  ig  obeemition  or 
a  quotation. 

lb)  Nodcn  v.  Gri^  4  Burr^i^isi ;  1  Watkuif  Copy.  9;. 
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It  may  be  conceded,  that  if  no  surrender 
had  (in  Crow  y.  Baldwere)  been  made  by  the 
demandant,  and  be  had  been  a  trustee  for 
the  vouchee  in  the  recoviery,  the  equitable  fee 
would  in  equity  have  been  descendible,  as  if 
the  donee  of  the  estate-tail  had  been  the  first 
purchaser  of  the  fee.  But  it  docs  not  follow, 
consistently  with  any  principle  of  law  or  equity, 
that  the  Vouchee  in  the  recovery,  taking  back 
the  fee  by  means  of  a  surrender  from  the  de- 
mandant, should  be  in  under  his  old  estate. 
Even  as  to  freehold  lands,  though  the  trust  be 
transmissible  through  maternal  heirs  ;  yet  when 
the  cestui  que  trust  takes  a  conveyance  from 
the  trustee,  this  fee  will  be  descendible  from 
him  as  the  first  purchaser,  without  regard  to  the 
persoh  who  was  the  first  purchaser  under  the 
original  conveyance  to  the  ancestor  of  the 
party.  Mason  \.  Day  (a)  and  Doe  dem. 
Mulch  V.  Putt  {b)j  fully  admit  this  principle. 

In  Crow  V.  Baldwere^  Lord  Kenyon^  in  de- 
livering the  judgment  of  the  court,  observed, 
**  a  distinction  however  has  been  taken  by  the 
plaintiff's  counsel  between  the  opemtion  of  a 
common  recovery  respecting  copyholds  and 
freeholds.  But  it  would  lead  to  perplexity  if 
diffei^t  rules  were  applied  to  different  sorts  of 
estates ;  copyhold  estates  are  neither  within 
the  statute  de  doms^'  or  that  of  uses ;«  neither 
indeed  are  they  the  subject  of  entails,  unless 

s 

(a)  Prec.  in  Cha.  319. 

(i  )  DbugL  Rep.  771  Watk«  Dies.  tSi. 
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there  be  a  custom  in  the  manor  to  warrant  it 
(which  real  custom  was  admitted  in  this  case). 
It  was  in  conformity  to  the  rule  respecting  real 
estates,  and  to  prevent  any  estate  being  un- 
alienable,  that  the  same  rule  was  adopted  in 
the  case  of  copyholds ;  as  a  means  of  unfettering 
estates,  and  to  prevent  j?erpe^f«i<te^.  And  I 
know  of  no  authorit}^  which  makes  any  distinc- 
tion in  this  respect  between  copyholds  and 
freeholds.  In  all  other  points,  where  the  lord 
of  the  manor  is  not  prejudiced,  the  same  rules 
of  descent  apply  equally  to  both.  But  this 
case  has  been  ingeniously  argued  on  the  forms 
of  a  recovery,  and  it  has  been  compared^  as  to 
the  copyholds,  to  the  case  of  a  feoffineiit  and 
re-feofiment.  But  this  is  by  no  means  like  the 
case  of  a  feoffment  and  re-feoffment ;  and  we 
cannot  enter  into  these  forms ;  they  are  per- 
haps inexplicable ;  but  they  must  be  taken  as  a 
mere  mode  of  conveyance  by  a  tenant  in  tail ; 
and  ought  so  to  be  considered  in  all  respects  ; 
it  was  so  considered  by  the  court  in  the  case  of 
Martin  v.  Strachan.  Without  however  wasting 
time  in  going  through  the  doctrine  laid  down 
by  Lord  Chief  Justice  Lee  m  that  case,  I  think 
we  are  bound  to  adopt  the  authority  of  it  here, 
and  to  apply  it  to  both  these  species  of  pro- 
perty. Therefore  that  part  of  the  estate  which 
the  person  who  suflered  the  common  recovery 
took  by  purchase,  must  go  to  the  heir  ear  parte 
patemAp  and  that  which  she  took  by  descent 
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from    the  fnatemal  ancestor  to  the  heirs  e« 
parte  matemd.'* 

With  great  deference  and  respect  it  may  be 
ob9erved,  that  in  the  humble  judgment  of  the 
Author  of  this  essay,  this  is  one  of  the  few  cases 
4n  which  Lord  Kenycn  seems  to  have  been  sur« 
prised  into  a  judgment  by  departing  from  first 
principles;  and,  contrary  to  his  intention  and 
his  general  habits,  to  have  made  an  anomaly 
by  establishing  in  effect  that  ^hich  he  meant 
to  avoid;  a  difference  between  limitations  of 
freehold  and  copyhold  lands. 

The  opinions  of  Mr.  Feame  and  of  Mr. 
Btttler  prior  to  the  decision,  were  that  the 
course  of  descent  was  changed.  Neither  of 
them,  at  least  Mr.  Butlevy  ever  altered  that 
opinion.     This  is  stated  with  his  permission. 

It  is  a  quality  of  an  estate-tail  to  entitle  none 
besides  the  issue  or  lineal  descendants  of  the 
first  taker,  or  those  who  stand  in  the  same  de^ 
gree  of  relation  with  him,  and  these  only 
when  they  can  severally  claim  in  successive 
order,  under  a  general  name  of  purchase,  which 
they  can  all  answer;  as  heirs  of  the  body  of 
their  father,  or  of  some  other  ancestor.  Thus,  as 
it  has  been  already  stated  (c),  a  gift  to  a  man 
and  Ms  heirs  of  the  body  of  his  fig^ther  {d)  con- 
veys an  estate  in  fee^  and  not  an  estate-tail ; 
while  a  gift  to  the  heirs  of  the  body^  to  take 
as  purchasers  by  that  name^  will  entitle  all 

(0. 1  Inst.  2>  (iQ  I  voL  450. 
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inued  in  successive  oi'deir^  in  the  same  manhei* 
as  a  gift  to  tbeir  ancestor  and  his^  hcdrd  6f  his 
body  (e)  would  have  entitled  ^heiitk. 

A  few  observations  on  the  manner  in  which  / 
heirs  of  the  body  take  under  an  eitate-tdil  may 
be  useful.  In  the  first  pldce»  they  take  by 
descent  J  and  not  by  purchase.  In  tbii  fespect 
there  is  a  difference  between  heits  in  fail  and 
heirs  taking  as  special  octupatUs;  for  specia;! 
occupants  take  by  transmission ;  or  as  objects 
specially  designated,  and  not  strictly  and  pro- 
perly as  heirs  by  descent. 

Although  heirs  of  the  body  take  by  deisCent^ 
it  is  not  necessary  they  should  be  the  actuai 
heirs  ;  one  person  may  be  the  common-law  heir, 
and  another  person  be  the  heir  under  the  entail, 
and  difierent  estates-tail  may  descend  in  dif- 
ferent lines,  and  to  different  persons  as  heirs. 
And  half  blood  is  not  any  impediment  to  the 
right  of  an  heir  in  tail,  to  take  by  descent,  for 
the  rule  of  the  common  law  does  not  apply 
to  entails.  It  is  sufficient  that  he  be  heir,  ac- 
cording to  the  form  of  the  gift,  and  noli  neces- 
sary that  he  should  be  heir  of  the  whole  blood 
to  the  person  last  actually  Seisied,  and  that  is' 
the  only  rule  which,  tfs  to  estates  in  fee-simple^ 
and  other  estates  in^  fee,  excludes  the  hal'^ 
bloods 

£ven  for  tihe  purposes  of  alienation,  so  as  to^ 
be  bound  by  the  acts  of  the  ancestor,  the  heik^s 
in  tail  are  bound  as  descendants;  tfa^do  ^ot 

(e)  1  Init  96, 
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take' successive  estates^  but  all  the  beirs  under  an 
entail  take  one  and  the  same  estate  (jT),  and 
many  consequences  of  law  follow  from  this 
result. 

First,  An  alienation  by  a  tenant  in  tail  by 
lease  and  jelease  is,  as  against  the  issue,  void- 
able only,  and  not  void,  while  a  like  alienation 
is,  as  against  other  persons  entitled  in  remainder 
and  reversion,  of  no  effect  whatever.  It  is 
actually  void. 

The  like  observation  applies  to  leases  for 
lives,  not  being  discontinuances,  and  leases  for 
years ;  and  to  grants,  bargains  and  sales,  and 
other  rightful  or  innocent  conveyances;  and  a 
voidable  lease  or  conveyance  may  be  confirmed 
by  the  heir  in  tail  (g). 

But  a  mere  and  simple  confirmation  or  ac- 
ceptance of  rent  will  not  bind  successive  heirs; 
Elach  heir  in  his  turn  may,  unless  bound  by 
some  other  means,  as  ^ne  or  recovery,  or 
effectual  alienation  (A),  disaffirm  the  lease  or 
other  alienation. 

But  the  statute  of  limitations  and  statute  of 
nonclaim  on  fines,  are  allowed  to  operate  as  a 
bar  to  all  the  issue  under  the  entail,  if  there 
be  once  a  bar  against  the  tenant  in  tail  or  the 
heir  for  the  time  being  under  the  entail.  How- 
ever, when  there  are  several  coheirs,  one  or 
more  of  them  may  be  barred  as  to  his,  her,  or 
their  share  or  shares ;  leaving  the  right  open 

(/)  I  Vol.  380.        (g)  Maehel  v.  Clerk,  2  Lord  Kaym  778. 
{h)  1  Convey.  306. 
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for  the  share*  or  shares  of  the  other  coheir  or 
coheirs. 

The  statutes  of  4  Hen.79C.  24.  and  32  Hen.  8. 
c.  36.  which  make  fines  with  proclamations  a 
bar  to  heirs'  in  tail,  have  introduced  many 
anomaUes  unjchown  to  the  rules  of  the  com- 
mon law,'  except  that  in  some  degree,  they  are 
consistent  with  the  common-'law  doctrine  in 
respect  of  estoppel,  fay  fines,-  of  general  heir^. 
It  would  be  an  useless  repetition  to  enumerate 
the  various  distinctions  to  be  found  in  the 
Books  by  way  of  exposition  or  illustration  of 
these  statutes. 

The  leading  cases  on  the  subject  are,  Granfs 
case,  10  Rep.  50;  Duhcdmbe  v.  JVingfield^ 
Hob.  254;  M' Williams's  cMe,  Hob.  339; 
Beaumont's  case,  9  Rep.  139;  Errington  v. 
Erringtan^  2  Bulstr.  42  ;  Baker  v.  WUliSy  Cro. 
Car.  476 ;  and  the  more  important  distinctions 
are  collected  in  the  chapter  on  Fines,  in  the 
Treatise  on  Conveyancing,  p  219. 

The  origin  of  estates-tail,  according  to  their 
present  nature,  and  the  qualities  annexed  to 
them  at  this  day,  are  clearly  deducible  from 
the  statute  de  donis  (0*    ' 

The  estate  is  denominated  from  the  quali- 
fication annexed  to  the  terms  of  the  gift. 
The  statute  de  donis  requires  the  intention  of 
the  person  who  gives  the  estate,  and  is  called 
the  c2onor  (while  the  persoii  to  whom  the  estate 

(t)  I3£dw.  i;  c  i|  called  Wefltin.  thti  sd.     . 


378  A8    TO    ESTATES    TAIL. 

is  given  is  called  the  donee)  (k)^  to  be  ob« 
served  according  to  the  words  in  which  he  has 
expressed  his  intention. 

This  statute  has  a  recital  in  these  wOrds^ 
^^  Concerning  lands  that  many  times  are  given 
upon  condition,  that  is^  to  wit,  where  anjr 
giveth  his  land  to  any  man  and  his  wife,  and  to 
the  heirs  begotten  of  the  bodies  cf  the  same 
man  and  his  wife,  with  such  condition  expressed, 
that  if  the  same  man  and  his  wife  die  without 
heirs  of  their  bodies^  between  them  begotten^ 
the  land  so  given  shall  revert  to  the  giver  or  his 
heirs.  In  case,  also,  where  one  grveth  lands 
in  free  marriage,  which  gift  hath  a  condition 
annexed,  though  it  be  not  expressed  in  the 
deed  of  gift,  which  is  this,  that  if  the  husband 
and  wife  die  without  heirs  of  their  bodies  be« 
gotten,  the  land  so  given  shall  revert  to  the 
giver  or  his  heirs.  In  case  ako,  where  oncf 
giveth  land  to  another,  and  the  heirs  of  his 
body  issuing;  it  seemed  very  hard,  and  yet 
seemeth  to  the  givers  and  their  h^s,  that 
their  will  being  expressed  in  the  gift,  was  not 
heretofore,  nor  yet  is,  obi^erved. 

In  all  the  cases  aforesaid,  and  afteir  issue 
begetten  aivd  born  between  them  to  whom  the 
lands  were  given  under  such  condi^fM,  hereto^ 
fore  such  feoflfees  had  power  to  alien  the  land 
so  given,  watd  to  disherit  their  issue  of  the  land^ 
ec»itrary  to  the  mindti  of  the  givers,  and  eon-* 
trary  to  the  form  expressed  ia  the  gift*    And 

(t)  litts.  13. 
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further^  when  the  issue  of  such  feoflees*  is  fieiil-» 
ing»  the  land  so  given  ought  to  return  to  the 
giver  or  his  heir,  by  form  of  the  gift  ex-» 
pressed  in  the  deed,  though  the  issue  (if  any 
vere)  had  died  :  yet  by  the  deed  and  feoffment 
of  them  to  whom  land  was  so  given  upon  <raii^ 
ditian^  the  donors  have  heretofore  been  barred 
of  their  reversion,  which  was  directly  repug- 
nant to  the  form  of  the  gift  f  and^  the 
enacting  clause  is  in  these  terms,  ^^  Wherefore 
our  Lord  the  King  perceiving  how  necessary 
and  expedient  it  should  be,  to  provide  remedy  in 
the  aforesaid  cases,  hath  ordained  that  the  will  ' 
of  the  giver,  according  to  liie  form  in  the  deed 
of  gift  manifestly  expressed,  shall  be  from 
henceforth  observed  ;  so  that  they  to  whom  the  i 
land  was  given  under  such  condition  shall  hav^  ! 
no  power  to  alien  the  land  so  given,  bot  that 
it  shall  remain  unto  the  issue  of  them  to  wboni  - 
it  was  given,  after  their  death,  or  shall  revert 
unto  the  giver,  or  his  heirs,  if  issue  fail  (whereas 
there  is  no  issue  at  all),  or  if  any  issue  be^ 
and  fail  by  death,  or  heir  of  the  body  of  such 
issue  failing.  Neither  shall  the  second  husband 
of  any  suck  woman,  from  henceforth,  have  any-^ 
thing  in  the  land  so  gifven  upon  condition,  / 
after  the  death  of  his  wife,  by  the  law  of  Eng-^  ; 
land,^  nor  the  issue  of  the  second  husband  and 
wife  shall  succeed  in  the  inheritance ;  but  im-' 
mediately  after  the  death  of  the  husbandf  anJ 
wtfey  to  whom  the  land  was  so  grven^.  it  ;^all 
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come .  to  their  usue,  or  return  unto  the  giver 
or  heir,  as  before  is  said/' 
.  The  entry  of  the  statute  on  the  Parliament 
Rolls  is  in  Latin,  which  is  pure  and  correct,  and 
expresses  the  meaning  of  the  legislature  &.r 
mx)re  clearly  than  this  translation,  which'  is 
taken  from  Pickering's  Eldition  of  the  Statutes, 
and  is  the  same  with  the  other  editions.  With 
a  good  translation  the  statute  might  be  read 
with  greater  ease,  and  its  provisions  more  easily 
understood. 

This  statute  introduced  a  new  estate,  or  rather 
gave  to  an  old  estate,  a  difierent  quality. 

This  statute,  was  considered  as  a  remedial  laWy 
and  interpreted  with  great  latitude  as  embracing 
all  cases  which  from  the  manifest  intention  of  the 
parties,  require  the  application  of  the  provisions 
of  the  statute.  Thus  Lord  Coke  observes, 
^^  that  the  instances  put  by  the  statute  are  pro- 
posed only  by  way  of  example.  And  as  the 
statute  directs  the  intention  of  the  person  by 
whom  the  gift  is  ni^de  to  be  observed,  the. in- 
tention will  be  collected  from  the  words  of  the 
gift  in  the  clause  of  limitation;  and  construc- 
tion will  be  made  on  the  whole  gift  collectively/' 
This  will  appear  from  the  additional  observa- 
tions to  be  introduced  into  this  chapter. 
'  The  object  of  the  statute  was  to  preserve  the 
estate  for  the  issue,  from  generation  to  gene^ 
hition,  after  the  death  of  the  donee,  or  as  Lord 
Coke  expressed  it  (/),  '^  to  preserve  the  inherit* 

(0  1  Inst  19  a. 
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ance  in  the  blood  of  them  to  whom  the  gift  is 
made,  and  to  the  donor  or  his  heir  after  failure 
of  those  heirs  of  the  donee  which  the  gift 
describes  as  inheritable  to  the  entdl/' 

Under  an  entail  the  heirs  do  hot,  as  already 
observed,  take  strictly  in  that  character :  they 
take  as  persons  of  a  particular  denomination ; 
rather  as  issue  than  as  heirs*  This  is  obvious 
on  two  grounds: 

1st.  From  the  consideration  that  they  may 
take  as  particular  heirs  of  the  body  of 
their  ancestor,  though  they  are  not  his 
heirs  generally : 
2dly.  They  may  succeed  to  an  entail,  though 
the  blood  of  their  ancestor  be  corrupted 
by  attainder,  and  though  for  other  pur- 
poses, they  cannot  answer  the  description 
of  heirs  for  want  of  inheritable  blood. 
At  the  same  time  it  must  not  be  forgotten; 
tibat  successive  heirs  of  the  body  are  not,  as 
has'sometimes  been  supposed,  successive  takers 
or  purchasers,  at  least  for  all  purposes,  though 
they  are'  successive  takers  for  some  purposes. 
A  few  distinctions  will  elucidate  this  point : 
1st*  On  a  grant  or  devise  to  a  person  and 
the  heirs  of  his  body,  the  grant  or  de- 
vise will  fail  of  efffect  unless  the  grantee 
or  devisee  be  living  at  the  date  of -the 
gift;  if  by  deed,  and  at  die  death  of  the 
testator  if  by  will.  *  Hvdgson  v.  Ambrasci 
1.  Dougl.  SS7.     ' 
2dly .  A  grant  or.  demise  by  the  doneie  in  tail, 
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•  or  the  tenant  in  tail  for  the  time  being, 
does,  with  a  very  few  exceptions,  operate 
as  a  grant  or  demise  against  himself  and 
the  heirs  of  the  entail,  although  in  some 
cases  the  gift  may  be  voidable  by  the 
.  heirs  in  tail.  (Macheli  v.  Clarke  Lord 
Raymond^  supra.) 

3dly.  A  lease  by  tenant  in  tail,  and  voidable  by 
his  issue,  may  be  affirmed  by  the  first 
series  of  issue,  by  acceptance  of  reniy  or 
other  acknowledgment  of  the  validity 
of  the  lease ;  but  such  affirmance  will 

I  not  bind  the  stuxeeding  issue ;  on  the 

contrary  such  issue  in  his  turn  may,  ii 
the  estate^tail,  or  the  right,  descend  on 
him,  affirm  or  avoid  the  lease.  For  this 
purpose  successive  heirs  in  tail  have 
successive  rights  and  interests- 

4thly.  Under  the  i^tutes  of  iK>nclaim  on  fines 
with  procktmations,  and  under  th#  ata-^ 
tutes  of  limitation,  a  bar  to  the  heir  m 
tail  for  tlie  time  being  will  be  a  bar  ta 
the  successive  heirs  under  the  entail  3 
and  new  rights  of  entry  will  not»  as  has 
sometimes  been  supposed,  ariae  to  suc» 
cessive  heirs  in  WI  on  the  ground  of 
siftcMjessive  rights  or  intereslicu 
Tbese  distinctions  will  assist  the  noadar  in 

solving  many  difficulties  which  will  occur  to 

him  in  the  progress  of  bi»  studies. 

The  word  heirs,  in  application  to.  heirs  of 

t|ie  body»  must  as  to  customary  lands,  be  un? 
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derstood  of  customary  heirs  {m).  Thus,  in  the 
instances  of  entails  of  lands  of  borough  Eng- 
lish or  Gayel*kind  tenure,  the  order  of  succes-^ 
sion  to  these  lands  on  a  descent  thereof  in  fee- 
simple  will  be  observed,  so  that  in  borough 
Bnglish<-lands  the  youngest  son,  and  in  Gavel- 
kind-lands  all  the  sons  will  succeed  to  the  entail 
as  b^irs  of  entail ;  for  the  qustoni  is  so  annexed 
to  the  land  as  to  affect,  with  every  estate  carved 
out  of  it,  the  customary  descent. 

£litfttes-taiU  ^  qusdified  in  their  limitation 
9nd  extent,  are  of  several  sorts.  They  bav^ 
different  denominations  according  to  the  cirr 
cumptances  under  wbiph,  or  the  persons  to.whom 
they  are  limited* 

Th^  division  usually  made  of  these  estates 
is  into  estates-tail  (n), 

1.  General. 
2»  Special. 

Tk\»  divisipDt  though  it  comprises  all  the 
ip^ei^s  of  Qstatesf^tail,  does  not  distribute  them 
u4der  tb^se  classes,  and  in  that  ord^r,  in  which 
tb^y  iRfty  be  considered,  with  the  greatest  ad« 
vBnt»g9.  A  more  particular  division  will  there? 
foTO  be  m»de. 

Estates-tail,  then,  as  being  general  or  special 
mAjr  b(9  arranged  under  the  following  closes : 

l»U  Ai  to  the  extent  of  the  d^gre^  to  wbiclf 
1^  ¥8|fttQ  may  desccod^  they  arp, 

im)  ffeehr.  Carod^  JToy,  lo  b.  14  Yin.  Ab.  858;  Dyer,  179 ' 
Bobiii0«n  OftTdkind.  94.  (n)  Utt.  s.  13. 1  bist  ig;  b.     '  > 
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■- 1.  General. 

% 

2.  Qualified. 
3dly.  As  to  the  sejc  of  the  persons  who  may 
succeed,  they  are, 

1st.  General,    as  extending  to   males   and 
females   of  the   body    without  excep- 
tion: 
2dly.  Special ;  as  admitting  only  one  sex  to 
the  succession,  and  excluding  the  other 
sex. 
And  3dly.  As  to  the  persons  by  whom  or 
on  whose  body,  these  heirs  are  to  be  begotten, 
they  are  either, 

Ist.  General ;  as  to  all  the  heirs  of  the  body 

of  a  man  or  woman : 
^  2dly.  Special ;  as  to  the  heirs  of  the  body  of 
a  man  or  woman  begotten  by  a  parti- 
cular person,  or  to  the  heirs  of  the  two 
bodies  of  a  man  and  woman. 
On  the  several  species  of  estates-tail  noticed 
under  this  division  it  maybe  observed,  thut 
the  same  estate  may,  at  the  same  time^    be 
general  in  one  respect ;  as  to  all  the  heirs  of 
the  body  in  whatever  degree  they  are  related ; 
and  may  be  special  in  another  respect,  as  that 
these  heirs  shall  be  males,  &c. 

In  these  instances  the  denomination  must 
be  understood  in  the  $eiue  in  whieh  it  islised. 
And  it  is  clear  that  the  same  person  may  have 
several  estates-tail ;  one  in  remainder  after  the 
other,  as  to. a  man  and  His  heirs  males  of  his 


AS    TO   ESTATES    TAI£.  385 

body;  remainder  to  him  and  his  heirs  female 
of  his  body ;  or  heirs  of  his  body  generally .; 
or  to  a  man  and  his  heirs  of  his  body  by  his 
present  wife,  remainder  to  his  heirs  of  his 
body  by  any  wife;  with  the  restriction  only 
that  a  former  estate  does  not  necessarily  in- 
clude all  the  issue  of  a  subsequent  remainder, 
as  to  a  man  and  his  heirs  of  his  body  generally, 
remainder  to  him  and  his  heirs  male  of  his 
body.  In  the  excepted  case,  the  remainder  will 
be  void,  since  no  one  can  take  under  the  second 
limitation  without  having  had  a;  previous  title 
to  the  same,  or  a  greater  extent  of  interest 
under  the  former  limitation. 

But  this  rule  does  not  extend  to  a  new  estate- 
tail  carved  out  of  a  reversion  (m). 

From  an  expression  of  Lord  Coke  in  the 
first  part  of  his  Institutes,  it  might  be  inferred 
that  he  understood  a  gift  to  a  man  and  the 
heirs  of  his  body  of  his  father  to  pass  an  estate- 
tail  to  the  son,  as  the  donee  by  his  proper 
name ;  and  that  this  limitation  afforded  an  in- 
stance of  a  species  of  an  estate-tail. 

A  few  observations  will  exhibit  a  limitation 
in  this  form  in  its  true  point  of  view. 

The  gift  must  be  to  the  donee  and  the  heirs 
of  his  own  body,  that  he  himself  as  the  donee 
by  name  may  take  the  estate-tail;  for  under 'a 
limitation  to  him  and  the  heirs  of  the  bodies 
.of  his  common  parents  (n)  he  will  not  take  an 

(m)  Badger  r,  LLiyit  s  Lord  Raym.  8o8. 
(fi)  Pyhus  T.  Mitfordt  %  Ler.  75. 
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estate-tail  merely  because  be  is  named  io  tbe 
clause  of  gift  or  limitation  on  which  the  ques^ 
tion  arises,  or  because  the  words  of  limitation 
and  procreation  are  by  copulative  words  ati- 
nexed  to  the  gift  to  him ;  nor  will  a  gift  to  a 
ttan  and  his  heirs  of  the  body  of  his  father. 
Or  of  his  common  parents,  give  him  an  estate- 
tail. 

A  limitation  in  this  form,  agreeable  to  the 
opinion  of  Lord  Coke  (o),  passes  a  determinable 
fee;  but  Lord  Hale{p)^  though  it  is  ap* 
prehended  without  any  well-founded  reason, 
doubted  of  the  propriety  of  this  conclusion, 
and  seems  to  have  been  of  opinion  that  the 
limitation  passed  an  estate-tail.  The  opinion 
of  Lord  Hale  was  founded  on  the  12  H*  4.  1, 
being  the  case  of  a  gift  to  A.  and  his  hein  of 
the  body  of  B.  his  wife,  who  was  dead ;  for 
stating  the  point  of  that  case,  with  reference 
to  Lord  Coke's  instance,  he  sajrs,  ^^  ratianem 
dhemtatis  qtuere;"  and  (alluding  to  Lord 
Cake's  case)  he  adds,  ^^  the  second  son  is  bis 
heir  of  the  body  of  the  fifttker.'" 

For  the  diversity  a  i^ery  aatisfiu^ory  reason 
may  be  assigned. 

In  tbe  case  Lord  Coke  proposes,  the  donee 
has  not  merely  an  estate  to  him  and  his  issue 
by  the  term  heirs  of  the  body.  It  etteads  to 
the  issue  of  the  body  of  his  fttther ;  while  ttndctr 
the  gift  in  the  time  of  H.  4,  to  which  Lard' 
Hale  refers,  no  one  couU  succeed  to  the  estate 

W)  1  Inst.  37»  {p)  ABMtattonf  on  i  last  97. 
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Qnlea  that  person  was  the  iwue  of  the  husband 
begotten  on  the  body  of  his  di^eeased  vif«;  find 
tiier^re  all^tfae  heirs  inheritable  to  the  estatet 
vere,  by  the  form  of  the  gift,  to  be  the  ifsiie 
of  the  body  of  the  husband,  vho  was  the 
donee  {q).  It  is  also  to  be  obsenredt  that  the 
gift  was  not  to  the  heirs  of  the  husband  and 
wife  so  as  to  make  the  heirs  purchasers  (r). 

To  return  to  the  case  under  consideration ; 
the  gift  to  the  donee  and  the  limitation  to  iJm 
hein  of  the  body  of  his  ancestor  (^)  wiU^  .as 
already  has  been  observed,  pass  two  distinct 
estates. 

The  donee  by  reason  that  he  is  named  will 
take  an  estate  for  his  own  life,  and,  under  the 
Umitatioii  to  the  heirs  of  the  body  of  his  an^ 
eestora,  an  estate-tail  .will  vest  in  the  person 
who  can   bring  himself  within  that  descripi* 

tion  (0- 

It  may  so  happen  that  die  donee  may  be  the 
person  who  answers  the  description ;  and  under 
diese  cireumstances  he  will  take  an  estate-tail : 
This  estate  however  will  not  vest  in  him  menely 
and  simply  because  he  is  named,  but  on  die 
ground  thati  he  answers  the  description  of  the 
gift  to  the  heirs  of  the  body  of  his  father.  For 
supposing  another  person  to  be  the  heir  of  the 
body  of  the  anciestor,  the  estate-tail  will  vest 
in  that  person.  .  ■ 

On  a  gift  in  these  terms  it  may  be  added, 

(q)  SuprUf  I  voL  p.  450^  (r)  SuprUf  l  vri.  450, 

(<)  1  Vol.  p.  979.  (f)  I  Inst.  34  b.  d5  a.  116  b.  suprup  1  vol.  p.  279. 
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that  though  the  entedl  may  vest  by  purchase 
in  any  person  who  answers  the  description  of 
the  limitation,  yet  any  other  person  who  might 
have  taken  under  the  gift,  in  case  an  estate-tail 
had  vested  in  the  ancestor,  may  take  under 
this  gift,  though  he  is  not  the  general  heir  of 

that  ancestor  (0* 

In   Southcot  V.  StaweUy  A.  had  two  sons, 

C.  &  D.  and  covenanted  to  stand  seised  to  the 
iise  of  C.  and  the  heirs  male  of  his  body,  on 
M.  his  wife  to  be  begotten,  and  for  want  of  such 
issue  to  the  use  of  the  heirs  male  of  his  own 
body,  and  for  want  of  such  issue  to  his  own 
right  heirs  for  ever.  C.  the  eldest  son  died, 
leaving  issue  one  son,  and  several  daughters. 
A.  died,  and  then  the  son  of  C.  died  without 
issue  male,  and  a  question  bebg  raised  how  D.. 
could  be  let  into  the  estate  under  the  limitation 
to  the  heirs  male  of  the  body  of  the  &ther^ 
the  court  held  the  limitation  to  be  words  of  pur- 
chase, and  that  upon  the  death  of  yl-  the  estate 
vested  in  the  son  of  C  as  the  heir  male  of  his 
body  by  purchase;  and  that  on  the  death  of 
the  son  of  C.  it  descended  to  his  uncle  D.  as 
the  heir  male  of  the  body  of  A.  per  farmam 
doni  (u). 

(f)  SmUkcoi  V.  Skmell,  s  Mod.  S07  ;  Mande?il(e*8  ca«e, 
iIn8t.26b;FearDe»4thedit.  p.  i09;SeeJ9bd^Mi#oiiy.  tf^podi 
Cro.  Car.  aa;  Gr^iwold  Ca.  Dyer,  156,  pi.  a5»  »  J^*  ^br-  841, 
Est.  £'•  ad  canhrcu 

(u)  WUUv.  Palmer,  5  Burr.  3615,  a  Bl.  Kop-  687 ;  Fearne"* 
obserratioxu  on  this  point  in  p.  $9,  4  edit. 
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'  The  judgment  in  Hodgkinson  and  Wood  (x) 
was  cited  as  an  authority  to  warrant  this  deter- 
mination, and  probably  ruled  the  decision. 

That  case  is  certainly  in  point,  in  the  light 
in  which  the  court  considered  the  case  of 
Sauthcot  V.  St(melL 

Beyond  all  doubt,  however,  this  case  of  Sduth-- 
cot  V.  Stowell  might  have  received  the  same 
determination,  on  the  ground  that  an  estate  for 
life  resulted  to  A.  by  implication  (ty)  of  law; 
and  that  the  estate  thus  raised,  and  the  limita-^ 
tion  to  the  use  of  the  heirs  of  the  body  of  A. 
were,  under  the  rule  in  Shelley's  case  united  in 
him,  and  gave  him  a  vested  estate-tail. 

The  court  in  which  the  case  of  Souihcot  v. 
Stowell  was  determined  thought  differently, 
though  this  point  was  urged,  and  is  now  too 
clear  to  be  questionable. 

Id  the  modem  case  of  Wills  and  another  v. 
Palmer  (z) J  A.  P.  and  J.  P.  his  son,  on  the  mar- 
riage of  the  son  with  A.  settled  certain  lands  to 
the  use  of  ^.  and  his  heirs  until  the  marriage,  and 
afterwards,  as  to  part  of  the  lands,  to  the  use  of 
jr.  P.  for  life ;  and  (after  intermediate  remainders 
to  the  use  of  his  wife  for  life,  and  of  his  sons 
by  her,  or  any  other  wonian  successively  in  tail 
male)  to  the  qse  of  the  heirs  males  of  the  body 
of  the  said^.  P^  with  remainders  over* 
.    A.  P.  being  seised  in  fee  of  other  lands  com«^ 

(«)  Hodgkituan  v.  IVoodf  Cro.  Car.  33. 

iy)  Py^  ▼•  Mitford,  9  Lev.  75.  tiipra,  i  Vol.  p^  191. 

(«)  fFMs  V*  Pabncr^  5  Bum  S1615,  9  BI.  Rep.  61?^ 
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prised  in  the  settlement  dsTised  the  same  to 
W.  P.  his  son  for  life^  with  remainder  to  his 
sons  successively  in  tail  male,  and  for  want  of 
such  issue  to  the  hmrs  male  of  his  the  testator's 
body  begotten,  and  for  want  of  such  issue  to 
his  own  right  heirs  for  ever. 

At  the  period  when  the  settlement  was  made, 
J.  P.  the  son  was  the  heir  ajUj^arent  of  A.  hift 
father,  and  died  before  the  publication  of  the 
will,  leaving  a  daughter,  who  was  A/s  heir  at 
law  when  he  died. 

On  a  case  from  the  court  of  Chancery  for 
the  opinion  of  the  Judges  of  the  King's  Bench 
the  questions  were, 

MHiether  any  and  what  estate  passed  by  the 
settlement  to  fi.  P.  who  was  the  second  son  of 
A.  as  heir  male  of  ^«  P.  the  grantor  ?  and  whe« 
ther  any  and  what  estate  passed  to  the  said  H.  P« 
as  heir  male  of  the  body  of  the  said  ^*  P«  by  his 
wUl? 

The  Judges  certified  they  were  of  opinion 
that  H.  P.  by  the  settlement  took  by  descent  as 
heir  male  of  the  body  of  A.  P.  the  grantor.  That 
in  case  a  third  penson  had  been  the  grantor 
th^  should  have  thought  H.  P.  would  kave 
taken  an  estate  in  tail  male  by  purchase  wkdtut 
the  description  of  heir  male  of  ^.  P. 

And  that  they  were  of  opinicm  that  an  estate 
in  tail  male  passed  to  H^  as  heir  male  of  A*  P. 
by  his  will. 

The  certificate  of  the  Judges  on  thb  case^  so 
fiEir  as  relates  to  the  Kpiitation,  by  die  settle* 


AS    XO    ESTATES    TAIL*  391 

meat,  to  the  heirs  male  of  the  body  o£  A. 
viz.  that  H.  took  by  desmnt  from  A.  was 
founded  oo  the  opinion  that  Ai  had  an  estate 
in  tail-male  in  himself,  on  the  ground  diat 
lie  took  an  estate  of  freehold  by  resultui^  « 
use;  and  that  the  freehold  did,  under  the 
rule  in  SheUe%f*s  case^  attract  the  b^iefit  of 
the  limitation  to  his  heirs  mal^  of  his  body. 

In  expressing  theif  opinion  on  the  limif^on 
'm  the  will  of  A.  to  his  heijrs  male  of  hi^  body, 
they  must  have  proceeded  on  the  gcound 
that  this  devise  operated  to  raise,  an  estate  in 
&voiir  of  his  heirs  male  of  his  body  as  such; 
and  that  W.  P.  was  the  person  in  wh<»n  the 
terms  of  this  gift  were  fulfilled,  although  a 
grand^daughtar  was  the  testator's  general  heir 
at  law. 

On  the  construction  of  these  words,  some  ad- 
.ditional  observations  will  be  offered  wh^fi  they 
are  under  consideration  as  words  of  limitation. 

From  these  authorities  it   appears  that  an  l 
estate-tail  is  created  not  only  by  a  gift  to  a 
man  and  the  heirs  of  his  body,  but  by  a  gift 
to.dse  heirs  of  the  body  of  a  man,  whether  he 
-W#  living  or  dead,  provided  the  case  is  not  in-^ 
fluenced  by  the  rule  in  Shelley's  case ;  and  as 
»  limitation  to  the  right  heirs  of  a  man  des- ' 
ccibM  hy  the  same  words  the  peAons  who  are 
to  be  entitled,  w^d  the  extent  of  the  interest : 
they  are  lx>  take,  a  gift  to  the  heirs  of  the 
body  of  a  man  has  the  like  effect  (a). 

(•)  Ms&de? iUe's  ca.  i  Inst.  26  b. 
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.  The  title  under  a  gift  in  these  terms  is,  in 
truth,  of  a  compound  or  intermediate  descrip* 
tion,  betwixt  a  descent  and  purchase. 

In  point  of  acquisition  it  has  the  quality  of 
the  latter,  as  not  derived  from  or  through  the 
ancestor.  In  regard  to  its  course  of  devolution, 
it  is  referrible  to  the  former,  as  it  pursues  the 
same  line  and  channel  of  transmissive  succes- 
sion (6).  It  is  a  peculiar  species  of  entail, 
which,  though  it  first  attaches  in  the  special 
heir  according  to  the  nature  of  the  description, 
it  terminates  not  in  him  and  his  representatives 
of  the  species  denoted  ;  but  continues  its  pro- 
gress through  the  whole  race  of  heirs  described, 
in  the  same  course  as  if  it  had  been  an  estate 
vested  in  the  ancestor,  and  descendible  from 
him  to  his  heirs  of  that  description. 

If  in  Mandevilk's  (c)  case  the  gift  hod  been 
to  the  woman  and  the  heirs  of  her  body  be- 
gotten by  her  late  huiiband,  an  estate  in 
special  tail  would  have  vested  in  her  by  reason 
of  her  freehold. 

Moreover,  the  gift  may  be* so  penned  in 
limiting  the  estate  to  the  issue  as  tojmss  over  a 
degree  (d).  Thus,  suppose  there  are  grand- 
father, father  and  son,  a  gift  to  the  grandfather 
and  his  heirs  of  the  body  of  his  grandson,  wiU 
pass  an  estate-tail  to  the  grandfather,  and  his 
wife  will  be  dowable  of  that  ^tate. 

A  gift  in  this  special  form  excludes  from,  the 

(b)  Fearne^  80,  6th  edit  iuprOf  1  roL  379. 

(c)  ]  Inst.  26  b.  (</)  1  Inst.  so. 
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succession,  all  the  issue  of  the  grandfather 
and  father,  except  the  heirs  descending  from 
the  body  of  the  grandson  particularly  named. 

'  The  persons  who  answer  the  description  of 
the  heirs  of  the  body  of  the  grandson  must 
necessarily  be  the  issue  of  the  grandfather. 
The  limitation,  therefore,  at  the  same  time  that 
it  excludes  some  of  the  heirs  of  t^e  grand- 
father, confines  the  right  of  succession  within 
the  compass  of  the  issue  of  hb  body,  and  con- 
sequently the  gift  passes  an  estate-tail. 

Let  it  also  be  observed,  that  the  gift  is  to 
the  grandfather  and  As^.  heirs,  &c.  and  not  to 
the  heirs  of  the  body  of  the  grandson. 

It  is  the  measure  of  the  estate  by  the  dm^ 
tifiuance  of  isstie  ;  and  its  quality  to  determine 
only,  on  the  general  and  indefinite  failure  of  / 
the  designated  issue,  which  give  to  an  estate- 
tail  its  characteristics.  However;  there  is  a 
distinction,  to  be  always  kept  in  view,  between 
estates-tail  and  estates  in  fee  determnahle  hy 
executory  devise^  or  by  shifting  use^  on  a:n  event 
connected  with  the  ftEulufe  of  issue  (e),  as  one  of 
the  circumstances  which  is  to  cause  the  deter- 
mination, or  rather  defeazance  or  avoidance,  of 
the  estate  (/). 

To  proceed  to  an  examination  of  the  nature  / 
and  properties  of  the  several  estates  distin-  ' 
guished  in  thb  division ;  and 


(e)  FtUi  T.  Bromi  Cro.  Jic.  590. 
(/)  Walk.  Princ.  ua. 
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Fitst^  As  Vo  estateik'tail  geherai^  as  to 
the  extent  of  the  degree  to  which  they  may 

descend  {g). 

A  gift  to  a  man  aad  the  heirs  of  his  body 
gmmraUy  is  an  estate  of  this  descriptioo.  Also 
a  ^ft  to  a  man  and  the  heirs  of  his  bod j  of 
one  sex  in  particalar,  or  by  a  particulap  iro^ 
many  without  any  restraint  on  the  extent  of 
the  estate^  is  a  general  estate«tul  in  respect  to 
the  degree  to  which  it  may  descend* 

In  another  respect,  it  is  an  estate  of  qiecial 

entail. 

Under  a  UmitatiM  in  these  terms,  the  heirs 
answering  that  descripCion,  howeyer  remote  in 
degree,  from  die  person  to  whom  the  gift  is 
m^Aidj  may  sitcceed  to  the  estate;  and  the 
estate  created  by  the  limitation^  wiU  have 
continuance,  as  kng  as  there  is  a  poeMbilifty 
that  there  may  be  any  issue  to  answer  this 
description. 

Andy  as  apposk;e  tt>  all  gifts  in  tail,  under 
whatevw  ^enominatioil  they  fidl,  it  may  b^ 
observed,  that,  though  in  sdl  human  prdbability 
the  donee  wiU  not  bavd  iAy  iasue,^  or  may  not 
have  any  issue  of  that  particular  description 
which  the  limitation  requires,  yet  kf  there  be 
a  mere  possibility^^  there  may  be  such  issue, 
the  law,  to  give  effect  to  the  word^  of  limitar 
tion,  and  to  preserve  the  estate  in  point  *  of 
continuance  and  quality,  will  presume  that 
there  may  be  issue  of  that  description. 

(g)  Liu.  $.  14»  159  16; 
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Tbus»  a  gift  to  a  man^  and  even  a  wonoan  who 
18  of  the  age  of  an  hundred  years  and  upward^f 
and  to  the  heirs  of  his  or  her  body,  or  to  wch 
man  and  nvoman  and  the  h^rs  of  theiir  bodies, 
passes  an  estate^tail*  Though  in  all  haman 
probability  there  will  not  be  any  issue  of  the 
donee  or  donees,  yet  because  it  is  possible 
that  there  may  be  such  issue,  and  because,  ae* 
cording  to  the  use  of  words  of  hmitation  to 
enlarge  estates  for  life  into  estates  of  inheritt 
ance^  no  injury  could  be  done  to  the  doncur  by 
this  supposition,  the  donee  will  have  an  estate 
of  inheritance,  and  not  a  mere  estate*tail  after 
possibility  of  issue  extinct  (A). 

So  also  when  a  gift  is  to  a  married  man  and 
his  heirs  of  his  body,  by  a  woman,  who  is  the 
wife  of  another  man,  there  are  two  chances  to 
one  that  one  of  the  two  persons  of  whoae 
bodies  the  issue  in  tail  ate  to  proceed,  vnH  ^ 
in  the  life-time  of  one  m  the  other  of  the  pt^ 
maining  two  perscms ;  yet  it  is  po^ible  that 
the  event  may  be  dififeretat^  and  for  that  reason^ 
and  the  reason  assigned  in  the  premdiHg  sm^ 
tence,  the  gift  is  good  in  the  form  in  wfaicb  it 
is  made  (i). 

And  secondly,  as  to  estate^'tail  qmMfied  an 
to  the  degree  to  which  they  may  descend. 

A  gift  to  amanand  In»heiraof  hisbody,and 
to  one  heir  of  the  said  heir  only,  is  an  example 

(4)  ilntftSa.    Jii^a  ott  estiUM-tail  iftnv  Ac 

(t)  Chudleigh*8  case,  i  Rqp.  120  $  10  Rap*  59  b*  1  Int.  85k 
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of  this  estate  (A;).  It  gives  an  interest  to  a  man 
and  some  of  the  general  or  particular  heirs  of  his 
body  within  a  certain  degree^  and  to  thiem  only. 
The  gift  in  the  case  from  which  the  example  is 

.'  proposed  passed  an  estate*tail  for  two  degrees 
at  least. 

A  gift  by  these  terms  does  nat^  as  it  is 
evident,  pass  an  estate  in  fee.     The  estate  is 

.   so  limited   that  it   is  necessarily  confined  to 

I  lineal  descendants^  and  gives  the  benefit  to 
some  of  them  only ;  and  does  not  extend  to 

^  them  alU 

It  is  equally  clear  that  it  does  not  give  a 
mere  estate  for  life.  It  is  expressly  declared 
to  be  the  will  of  the  donor  that  the  estate  shall 
baye.continpance  beyond  the  life  of  the  donee. 

I  The  heirs  are  to  take  by,  descent^  as  from  an 
lancestor,  and  not  by  purchase.  An  estate  of 
mere/reehold,  it  has  been  said,  cannot  continue 

>/  .beyond  the  lives  of  persons  already  bom.  It 
is  now  agreed  that,  an  estate  for  life  maybe 
^limited  to  a  person  unborn,  but ,  there,  cannot 
.be  any  Jimitation  over,  in  favour,  of  his  issue  (/) 
as  purchasers.  .  And  under  a  case  with  these 
circumstances^  the  issue  cannot,  for  .the  reasons 
which  will  be  assigned  in  a  subsequent  part  of 

(*)  1  Inst.  20  b.  29  a.  385  b.  39  Ass.  ao ;  Cotton's  case  i  Leon. 
a]»;  IFJMNfA  V.  TaHboii;  Howd.  39;  TfMop  v.  IVoUop,  «  Via. 
Ab.333,  (B.)  loVin.  Abr.  244,  which  cites  2  And.  138,  ad  contia. 

(0  2  Vcs.  jun.  357 ;  Adams  r.  Adam,  Cowp.  657 ;  «iy  t. 
Csw>rf»y,  3  Term  Rep.  83;  Robinson  v.  HardcaHU,  PHtr. 
Jadtson,  cited  s^frtu 
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this  work,  take  as  purchasers.  ^  From  this  cit-* 
cumstance  it  is  necessarily  concluded  that  a 
limitation  in  this  very  particular  mumer,  does  at 
least  in  wills,  perhaps  in  deeds,  confer  an  estate^ 
tail  on.  the  parent,  -  to  give  effect  to  the  inten-^ 
tion  of  the  donor ;  and  as  it  doth  not  extend  to 
all  the  issue  of  the  donee,  but  is  conQned  to 
those  heirs  which  are  within  a  particular  de-- 
gree,  it  id,  from  this  mode  of  limitation,  de*^ 
nominated  a  qualified  estate-tail  • 

By  a  gift  by  deed  to  a  man  and  his  heir 
the  ancestor  takes  an  estate  for  life  only.  The 
heir  takes  nothing,  nor  the  ancestor  by  reason 
of  the  nomination  of  the  heir.  A  limitation 
restrained  so  very  particularly  will  not  give  an 
estate  of  inheritaAcej  because  there  is  not  bny 
possibility  that  the  interest  should  continue  for 
ever ;  and  it  will  not  create  any  right  in  the 
person'  who  shall  be  the  heir  of  the  donee^ 
because  the  heir  is  not  named  to  take  as  a  pur'" 
chaser  by  way  of  remainder,  but  as  a  successor 
to  his  ancestor  (Ar). 

Seward  v.  fVillock  (I)  should  be  read  in  this 
place.  That  case  may  seem  to  be  an  authority 
that  tliere  may  not  be  an  estatei-tail  qualified  in 
point  of  degree. 

That  too  much  weight  may  not  be  allowed  to 
this  objection,  it  should  be  remembered  that  the 
case  from  the  year-books  was  not  urged ;  and 
that  estates^tail,  according  to  the  construclion 
they  receive  at  this  day,  owe  their  origin  to  the 

(Jk)  Supr99  p.  S.  (05  l^s*^  ^9^'  *V^« ' 
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Statute  de  donis  (f»),  which  directs  the  intention 
tif  the  donor,  when  clearly  expressed,  to  be 
observed;  and  yet  it  is  said,  no  estates  are 
within  the  influence  of  that  statute,  unless  they 
were  conditional  fees  at  the  common  law. 

It  may  not  be  irrelevant  to  observe  in  this 
place  that  a  devise  to  a  man  and  his  heir  of 
'  hb  body  creates  an  estate  in  general  tail. 
This  is  a  construction  in  favour  of  the  intention ; 
and  by  the  term  heir  in  the  singular  number 
is  understood  the  heir  for  the  time  being;  in 
effect  every  heir  in  succession  (n)." 

Ibirdly,  As  to  estaieS'-tail  general^  as  to  the 
$es  of  the  persons  who  may  succeed^  as  heirs  to 
the  entail. 

A  gift  to  a  man  and  his  heirs  of  his  body, 
Mr  a  single  gift  to  a  man  and  bis  heirs,  males 
tirfemc^^  of  his  body,  and  which  extends  the 
right  of  succession  bbth  to  males  and  females, 
afibrds  an  example  of  diis  estate  (o). 

A  limilation  in  this  form  admits  bodi  sexes 
to  the  succession,  and  gives  continuance  to 
die  estate  as  long  as  there  sl^l  be  issue  of  either 
llteeriptioik.  These  issue  succeed  in  the  •  same 
order,  tnd  under  the  same  rales,  as  the  heirs 
of  a  person  who  dies  seised  of  an  estate  in  fee 
succeed  to  their  ancestor,  with  tins  exeeption, 
t^  actual  seisin  of  a  brother  will  not  midet 

(m)  1  lost,  aa  a.  ' 

in}  Ckrk  r.  Daju,  Cro.  Elk.  313 ;  i«  Via.  Ab.  134 ;  C.  pi.  1, 
sudiii  n9l9|  Tr^Uepv.  Trailop,  SY'm.  AKr.ass. 

(0)  Litt  s.  14.  1  Inrt.  85  b.  Fittgeraid  v.  L^lu,  S  ^^^ 
P.O.  14. 
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the  rule  possesm  fratris  facit  An^arem  e$se.hare^ 
denij  entitle  the  sister  in  exclusioD  of  the 
brother  of  the  half  blood  (p). 

in  the  instance  of  a  gift  to  a  man  and  Us 
heirsy  males  or  females,  of  his  body^  the  words 
males  or  females  are  mere  words  of  declaration 
explanatory  of  the  intention. 

The  like  observation  is  applicai^e  to  a  gift 
with  file  words  males  andfemales. 

From  the  cases  to  be  noticed  under  the  next 
division,  it  will  appear  that  there  may  be 
several  estates-tail  vested  in  the  same  person ; ) 
one  special  as  to  males,  or  to  females  cmly ;  < 
another  to  all  the  heirs  of  the  body  genoally ; 
t>r  cme  descendible  to  males  only;  anoHher 
descendible  to  females  only,  wilh  or  with<wrt  an 
estate  to  the  heirs  of  the  body  generally  (q). 

Fourthly,  As  to  eitate9'4ml  special,  a$tothe 
sex  of  the  persons  who  may  succeed  as  hews  to 
the  entail. 

A  gift  in  this  form  admits  only  one  sex  to 
the  succession,  and  exclodes  the  oilier  jex  (r>w 
£ntails  of  this  sort  are  not  within  th^  ^xprcsf 
words  of  the  statute  de  dams ;  they  are  allowed 
en  the  equitable  constructioii  ^  that  ^tattotp.   . 

The  difierent  fbms  of  lumtaftion  enimMirated 
in  the  statute  ne  given  for  example  only ;  and 
easemfia  iSlmtfoinl  non^restringunt  legem. 

A  gift  to  a  man  and  his  heirs  males  of  his 

^ip)  lliiit.i5b. 
(f)  Litt.  8.  719^  1  Inst  377  a. 

(r)  FitMgtrM  v.  Lalie^ 5  Bro.  P.  C.  14 ;  titt.  8.  si.  18  Aff. 
58,  if  ukon's  c«e,  1  Inst.  S4  b.  95 1 ;  9  H.  6.  95. 
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body^  or  to  a  man  and  his  heirs  females  of  his 
bodjy^  is  of  this  description  (s). 

In  the  former  case  all  females,  and  in  the 
latter  caser  all  males,  are  excluded  from  the 
succession. 

On.  the  construction  of  a  gift  to  the  use  of 
husband  and  wife  for  their  lives,  remainder  (/) 
tp.  the  heirs  of  tlie  said  TV.  C.  (the  husband)  on 
the  body  of  the  said  S.  (the  wife),  lawfully  be- 
gotten or  to  be  begotten  ;  the  male  to  be  pre- 
ferred before  the  female,  and  the  elder  before 
the  younger,  it  was  determmed,  (so  far  as  re. 
lates.to  the  sons  of  the  marriage),  that  estates  in 
tail  maje  were  created,  so  that  the  court  must 
have  been  of  opinion  that  the  male  to   be  pre- 
ferred before  the  female  was  each  successive 
male  of  the  family,  and  not  the  immediate 
children  of  the  marriage;, yet  this  was  a  very 
hard  construction  on  the  daughters  of  sons ; 
since  by  this  exposition  of  the  deed  they  were 
not  merely  postponed  to  the  daughters  of  the 
marriage,  but  wpre  absolutely  excluded  from  all 
possibility  of  title.    It  yr^a  argued,  howeyer, 
(without  much  effect  on  the  court),  that^the 
proper  construction  pf  jthese  words  of  regula« 
Ition  was,  that  jJbe  immediate  sons  of  the  nja*'- 
riage  should  be  preferred  to  each  jother  accprd- 
ing  to  their  seniority:  ^nd  that  they  should 
all  be  preferred  to  the  daughters ;  that  it  was 
not  to   be  supposed  that  these  words  of  de- 

(jt)  Litl.s.  SI,  as. 

(0  Denn  d.  Crendci  v.  Hobion,  5  Burr.  2699. 
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claration  were  inserted  without  any  meaning : 
and  that  the  limitation  to  the  heirs  would 
of  itself,  without  any  words  of  explanation, 
have  carried  the  entail  to  the  sons  before  the 
daughters ;  and  to  every  elder  son  in  preference 
to  his  younger  brother. 

If  a  gift  or  devise  be  made  to  A.  and  the 
heirs  male  of  his  body ;  and  if  he  shall  die 
without  \ieiTs  of  his  body  then  over,  his  estate 
will  not  be  enlarged  into  a  general  entail. 

It  will  remain  an  estate  in  tail  male;  nor 
will  he  even  in  a  will  take  a  separate  estate  in 
tail  general.  The  word  **  such""  will  be  supplied 
in  construction,  to  render  the  gift  and  limita* 
tion  over  consistent.  The  cases  of  this  class 
arising  under  \iills  will  be  examined  under  the 
division  which  treats  of  estates-'tail  arising  by 
implication. 

And  if  a  person  give  lands  to  a  man  to 
have  and  to  hold  to  him  and  the  heirs  male     I 
of  his   body  (i/),  and  to  him  and   the  heirs    / 
female  of  his   body,    the  estate  to  the  heirs .  j 
female  is  a  remainder, .  and  the  daughters  shall  : 
not  inherit  any  part  so  long  as  there  is  issue  ; 
male. 

The  reason  assigned  by  Lord  Coke  is,  that 
the  estate  to  the  heirs  male  *is  first  limited, 
and  shall  be  first  served  ;  and  it  is  as  much  to 
say,  and  after  to  the  heirs  female  and  male 

(u)  1  Inst.  377  a. 
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in  construction   of  law  are   to  be  first   pre- 
ferred (^). 

A  gift  excluding  the  m^les  or  females  would 
not  at  the  common  law,  before  the  statute  de 
4onis,  have  been  allowed  to  regulate  the  suc- 
cession to  an  estate  in  fee^simple,  though  it 
would  as  to  conditional  fees.  In  one  case  the 
word  makSf  and  in  the  other  case  the  word 
females  (as  a  word  of  limitation)^  would  have 
been  rejected  on  the  ground  of  repugi^ancy  to 
the  estate.  Under  the  statute  de  donht^  gifts  in 
this  form,  made  of  subjects  of  property  within 
the  extent  of  that  statute,  are  held  to  be  un-' 
questionably  good.  No  doubt  is  now  entertained 
on  this  point. 

Formerly  a  question  was  made  on  a  limitation 
in  this  form  {y).  The  opinion  which  suggested 
the  doubt^  assumed  that  no  limitation  will  give 
an  estate-tail  sipce  the  statute  de  dorus^  which 
prior  to  that  statute  would  not  have  passed  a 
fee  conditional ;  and  that  conditional  fees  did 
not  admit  of  a  succession  in  the  male. or  female 
line  exclusively. 

The  special  form  of  gifts  in  this  class  admits 
to  the  succession  those  issue  only  which  answer 
the  description  of  the  gift.  A  gift  to  the  Jmrs 
male  of  the  body  does  not  confer  any  right  an, 
the  issue  female;  and  on  the  other  band^  a  gift 
to  the  heirs jfemo/e  of  the  body,  will  remove  the 
heirs  male  out  of  the  line  of  succession  (2:). 

(x)  1  InsU  377  a. 

(y)  Harg  Anns,  on  1  Insl.  35  a.      See  5  Burr.  2615. 

(2)  Com.  Dig.  Ests.  B.  9;  1  Inst.  246.  377  a. 
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In  the  former  case  the  succession  is  condncted 
exactly  as  if  there  were  not  any  females^  cyatd  in 
the  latter  case,  exactly  as  if  there  were  not  any 
males ;  and  though  there  may  be  issue  of  the 
other  description,  no  notice  is  taken  of  these 
issue,  either  to  confer  a  title  on  them,  or  (ex-^ 
cept  as  to  dieir  own  descendants)  to  preclude, 
the  title  of  others,  or  to  give  continuance  to  the 
estate  (a). 

The  person  who  claims  to  entitle  himself  as 
an  heir  male  under  a  gilt  to  the  heirs  male  of  / 
the  body  (b)y  must,  through  every  degree,  con-  ' 
Tcy  his  descent  by  malesj  without  the  interven-  : 
tion  of  females ;  and  in  like  manner  the  person  t 
who  claims  to  entitle  herself  as  an  heir  female, 
ander  a  gift  to  hein  females  of  the  body,  must, 
through  every  degree,  convey  ner  descent  by 
femalcBj  without  the  intervention  of  males ;  so 
that  no  male,  issuing  of  the  body  of  a  female, 
or  female,  issuing  of  the  body  oi  a  male,  can, 
tmder  a  gift  in  this  special  form,  deduce  a  title 
from  any  ancestor  in  an  higher  degree,  as  to 
a  f&toxAe^  than  her  father,  in  a  case  of  a  gift  to 
a  man  and  the  hdrs  female  of  his  body ;  and 
a9  to  a  male,  than  his  mother,  in  the  case  of  a 
gift  to  a  woman  and  the  heirs  males  of  her  body^ 
^tAi^tvme  than  through  ancestors  of  that  sex: 
which  the  limitation  describes.  - 

So  that  when  a  gift  is  made  to  a  man  and 

(a)  Com.  Dig.  Est.  B.  g;   2  Bl.  Com.  114;  1  Leon.  188; 
1  Inst  377  a. 

(b)  I  Inn.  34  b;  9  H.  6,  23 ;  1 1  H.  S,  1 3  ;  1  last.  377  a. 
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his  heirs  female  of  his  body,  and  he  hath  issue 
a  son,  who  hath  issue  a  daughter,  this  daughter 
cannot  inherit  under  this  gift,  because  she  can- 
not convey  her  descent  through /cma/e^  (c). 

But  a  male  issuing  from  the  body  of  a  female 
may  entitle  himself  as  the  heir  male  of  the  body 
of  his  mother  under  a  gift  tb  the  mother  and 
the  heirs  male  of  her  body ;  and  in  like  manner 
a  female  may  entitle  herself,  as  heir  female  of 
the  body  of  her  father,  under  a  gift  to  her 
father  and  the  heirs  female  of  his  body ;  because 
in  these  cases  the  father  and  mother  take  as 
;  purchasers,  and  they  are  the  stocks  or  ancestors 
from  which  the  particular  and  special  line  of 
heirs  is  to  be  derived. 

Suppose  a  gift  to  be  to  a  man  and  his  heirs 
male  of  his  body,  with  remainder  to  him  and 
his  heirs  female  of  his  body,  and  that  this  per- 
son hath  issue  of  his  body  a  son  and  a  daughter; 
on  the  death  of  the  father,  and  by  descent  from 
him,  the  son  will  be  tenant  in  tail  male,  with 
remainder  to  his  sister  in  tail  female ;  and  on 
the  death  of  the  donee  each  of  them  will  have 
a  several  and  distinct  estate  (d). 

To  illustrate  this  last  case :  Suppose  the  sister 
to  leave  a  son,  and  the  brother  to  leave  a 
daughter,  neither  of  these  children>can  succeed 
under  either  of  the  limitations.  The  grandson 
cannot  take  as  heir  ma/e,  because  he  is  the  issue 

(ft)  I  Iiwf.  35  0/377;   FariDgtcm'a   Ca«e,    11  H.  6^  I3; 
JlohnsoM  ▼.  Noriheyf  n  Vern.  409. 
{d)  1  ffisu  ^$  b.  377  a;  ^  BL  Com.  114;  1  Leon.  188. 
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of  a  femdUy  whom  he  must  name  by  way  of 
pedigree ;  nor  as  heir  female^  because  he  is  a 
male.  Nor  can  the  grand-daughter  make  any 
title  to  the  estate  in  tail-male,  because  she  is  a 
female ;  nor  to  the  estate  in  tail^ema/e,  because 
she  is  the  issue  of  a  mal&i  whom  she  must  name 
in  her  pedigree. 

These  observations  lead  to  a  remark  on  an 
error  frequently  committed  in  practice  (c), '  by  I 
passing  over  the  daughters  of  the  sonSy  by  limit-  * 
ing  the  state  to  the  daughters  of  the  father ; 
giving  them  a  preference,  contrary  in  most  cases 
to  the  intention  of  the  parties.  It  may  be, 
and,  in  families  which  have  peerages  and  dig^ 
nities  descendible  in  the  male  line  generally,  is 
intended  that  the  male  line  of  the  sons  should 
through  successive  generations  be  preferred  to 
any  females.  This  indeed  is  a  consequence  o«. 
the  prevailing  wish  to  annex  the  estate  to 
the  family  name  or  title,  and  support  its 
respectabihty. 

When  this  object  ceases  to  influence  the  in-  ^ 
tention,  the  daughters  of  a  son  appear  to  have 
a  sort  of  inherent  right  to  be  preferred  before 
*  the  daughters  of  the  father,  since  the  former 
take  a  precedehce  in  the  line  of  succession. 

The  general  views  of.  family  arrangements 
may  also  be  urged  in  their  favour;  still,  how- 
ever, it  has  generally  happened  in  practice, 
that  sufficient  attention  has  not  been  paid  to 
the  situation  of  the  daughters  of  90ns.  Looking 

{e)  1  In8t.  377  a. 
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to  the  comfort  of  families,  their  habits,  con- 
nexions and  education,  it  is,  with  the  exception 
of  peerages,  Arc.  infinitely  more  convenient  to 
bring  the  daughter  of  ^  son,  and  througb  her  a 
grandson,  into  the  line  of  succession,  than  a 
more  remote  heir  who  may  be  without  education, 
and  with  habits  very  little  calculated  to  enjoy 
landed  property  of  any  magnitude. 

The  powers  of  alienation,  by  means  of  fines 
with  proclamations  and  recoveries,  do  fortun- 
ately in  most  though  not  in  all  cases  take  from 
these  irregular  gifts,  the  consequences  of  the  ill- 
-judged arrangement. 

Lord  Coke(f)  has  adverted  %o  the  situation 
of  ti  toiant  in  tail  who  h^  several  estates,  one 
descmdible  to  malea,  the  other  descendible  to 
females  only ;  and  he  observes,  ^'  It  is  dan- 
.geitms  to  use  them  in  conveyanceq;''  (and  wills 
are  eqfually  witinn  the  scope  of  his  remarks); 
«'  for  great  inconveniences,'^  he  adds,  ^^  may 
arise  thereupon ;  for  if  such  a  tenant  in  tail 
hath  issoe  .divers  sons,  and  tiiey  have  issue 
divers  daughters,  and  likewise^  if  tenant  in  tail 
hat^  issue  divers  daughters,  and  each  i>f  them 
hath  issue  sons,  none  of  the  dangfaiteiss  of  .tibe 
sons,  or  the  sons  of  the  daughter^^  diall  ever 
inherit  to  either  of  the  said  estates«Cail ;  and  so 
it  is  of  the  issoes  of  the  issues ;  lor  that  ibe 
issue  inheritable  must  make  their  claim  eidier 
only  by  males,  •  or  only  by  females ;;  so  at  the 
females  of  the  males,  or  males  of  the  females, 

(jO  1  Init.  377  a. 
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9F/e  <wbolly  excluded  to  be  inheritable  to  either 
of  the  said  estates-tail/^  He  clo6^  his  remarks 
•with  this  advice,  *'  Where  the  first  limitation  i^ 
to  the  heirs  males,  let  the  limitation  be  -for 
default  of  such  issue  to  the  heirs  of  the  body 
of  the  donee,  aod  then  all  the  issues,  be  they 
females  of  males,  or  males  of  females,  are  in- 
heritable/' 

There  is  a  material  difference  between  a  gift 
to  a  man  and  his  heirs  male  or  heirs  female  or 
his  body,  under  which  these  heirs  are  to  take 
by  descent,  and  a  gift  to  such  heirs  eo  nomine 
as  the  first  purchasers  of  the  estate-tail  (g). 

In  the  former  case,  no  other  issu^  of  the  donee 
tl^an  those  which  are  in  the  first  4egree,  can 
make  any  title  under  .the  gift,  unless  lAiey  can 
deduqe  t^^ir  pedigree  through  every  stage  and 
every  ancestor,  by  persons  of  that  sex  which  the 
limitation  describes ;  while  in  the  latter  case,, 
if  at  any  time  during  the  continuance  of  any 
.  preceding  estate  of  freehold,  there  should  be  any 
person,  who  aoswering  the  description  of  heirs, 
is  the  general  heir  of  the  person  named  in  the 
limitation  (A),  and  of  that  sex  which  the  limita- 
tion describes,  that  person  will  be  ,  entitled^ 
although,  being  a  female,  a  male  was  her  fp^tjiier, 
or,  though  being  a  male,  a  female  was  his 
mother,  and  though  both  descriptions  shall  not 
be  fulfilled  in  this  person  at  tb^  death  of  the 
parent ;  for  it  is  sufficient  that  the  description 

(g)  1  Inst  35  b«  CoundeuY,  Clerk,  Hob.  34* 
\h)  ao  B.  6.  44. 
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should  be  fulfilled  in  some^  person  at  any  time 
during  the  particular  estate,  for  during  all  that 
time,  the  remainder  is  capable  of  effect,  and  only- 
waits  for  some  person  qualified  to  take  a  vested 
interest  under  the  gifl. 

In  some  cases  the  limitation  will  give  the 
estate  to  the  person  who  answers  the  descrip- 
tion in  all  particulars,  except  the  denominatio 
of  heir  in  the  strict  sense  of  that  term,  and  Ui* 
though  another  is  the  heir  in  that  sense  (i). 

It  has  been  said  there  are  authorities  which 
go  the  whole  length  to  establish  the  position,  that 
under  a  limitation  to  the  heirs  male  of  the  body 
of  a  person,  no  one  may  take  by  purchase  ik) 
if  he  be  not  both  a  male  issuing  of  the  body  of 
that  person,  and  his  general  heir ;  nor  unless  it 
appears,  as  it  hath  done  in  several  cases  from 
their  particular  circumstances,  that  the  word 
heir  is  used  in  the  sense  of  issue,  in  description 
of  a  person  already  bom* 

The  exception  has  always  been  allowed  in 
deeds  as  well  as  wills.  .  But  since  the  decision 
of  the  case  of  Wills  and  others  v.  Palmer  (/),  it 
may  be  doubted  whether  this  doctrine  reqair- 

(»)  BurcheH  ▼•  Durdanif  3  Ventr.  31 1 ;  Brown  v.  Baiic- 
ham,  Free  in  Cbancery^  443 ;  Darbison  ex  iem.  of  Long 
V.  Beaumont,  1  P.  W.  330;  Goodright  on]  dem.  of  Brooking 
and  White,  3  Black.  Rep.  loioi  Bakery.  Wall,  Ld.  Raym. 
185 :  Wilb  and  Palmer,  5  Bur.  3S15 ;  MandevillelB  Ca.  1  Inst. 
36  b;  1  Intt.  34  b,  35  a;  Farrington's  Case,  30  H.  6,  44; 
Bro.  Abr.  Donee  61 ;  Coundcn  ▼.  Clerk,  Hob.  39 ;  Harg«  Anno- 
tations on  1  Inst.  34  b. 

(k)  James  V.  Richardson,  Ca.  Abr.  8I4;  3  Lev,  333* 

{i)  5  Burr.  3615. 
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ing  both  descriptions  to  be  fulfilled  has  not 
been  exploded ;  especially  as  far  as  it  applies 
to  wills.  It  would  seem  that  a  gift  to  the  , 
heirs  male  of  the  body  of  a  person,  will  uni- 
versally, without  any  regard  to  particular  cir- 
cumstances, be  construed  to  give  an  estate*tail 
to  the  person,  who  being  a  male  is  the  first  of 
that  sex  in  the  line  of  succession  to  the  person 
who  is  the  stock  or  ancestor  of  these  heirs, 
though  a  female  may  be  the  general  heir  of 
that  person. 

As  under  a  gift  to  a  man  and  the  heirs  males 
of  his  body,  a  male  deriving  his  descent 
through  a  male,  may  take,  though  r  female  is  the 
general  heir  of  the  donee,  and  in  like  manner,  • 
under  a  gift  to  a  man  or  woman  and  the  heirs 
female  of  the  body  of  that  person,  a  female 
being  the  issue  of  the  donee  will  be  entitled 
to  the  exclusion  of  the  issue  male,  though  per- 
sons of  the  latter  description  are  the  general 
heirs  of  the  donee.  The  same  rules  apply 
to  issue  in  a  more  remote  degree;  so  that 
under  a  descent  in  tail-male,  males  are  the 
descendants  of  males,  and  under  an  estate  in 
tail-female,  females  are  the  descendants  of 
females,  through  the  whole  course  of  the 
descent. 

So  also  under  a  gifl  to  the  heirs  male  of  the 
body  of  a  man,  which,  first,  executes  in  a  per- 
son who  unites  in  himself  the  double  descrip- 
tion of  heir  and  male,  any  person  who  might 
bave  taken  under  a  gift  to  the  father  and  the 
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heirs  males  of  his  body,  may  entitle  himself, 
though  some  other  person  is  the  general  heir  of 
the  father.  This  point  was  decided  in  the 
cases  of  Mandeoille  (m),  Wills^  and  Palmer  (n). 
On  these  cases  Mr.  Fearne  very  judiciously 
observes,  in  his  last  edition  of  his  Essay  on 
Contingent  Remainders  (o) :  "  When  the  wocds 
heirs  male  of  the  body,  &c.  operate  as  words 
of  purchase ;  that  is,  when  they  do  not  attach 
in  the'  ancestor,  but  vest  in  the  person  answer- 
ing the  description  of  such  special  heir,  they 
appear  to  have  a  sort  of  equivocal  or  mixed 
effect.  For  though  they  give  the  estate  to  the 
special  heir  originally,  and  not  through  or  from 
his  ancestor,  yet  the  estate  which  he  so  takes 
has  such  a  reference  to  the  ancestor,  a&  to 
pursue  the  same  course  of  succession  in  the 
same  extent  of  duration  or  continuance,  through 
the  same  persons,  as  if  It  had  attached  in  and 
descended  from  the  ancestor,  &c.  &c/^ 

The  consecutive  passages  in  JPeame,  ^md  the 
passages  in  the  rule  in  SheUeys  case,  supra^ 
]  vol.  chap.  3,  p.  279?  should  be  read  in  this 
place  for  further  elucidation  of  this  topic. 

In  a  former  page  it  was  stated  that  a  gift  tD 
a  man  and  his  heirs  males  or  females  of  his 
body  is  an  estate-tsdl  general,  as  to  the  sex  of 
the  persons  who  may  succeed  under  the  limita^ 
tion  to  the  heirs. 

(m)  1  Inst  26,  b. 

(»)  5  IJurr,  a$i5.  ^ 

(0)  Feaniei  (6  Edit.)  So. 
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Tbeae  words,  in  the  seme  in  which  they  are 
used  in  a  gift  in  this  form,  are  merely  declara- 
tory; ex^presaing  in  terms  that  the  right  of 
euccessioa  shall  he  open  to  the  heirs  of  hoth 
sexes.  It  should  therefore  be  understood  that 
a  gift;  to  a  man  and  his  heirs  male  of  his  body, 
by  one  clause  of  limitation,  and  to  the  same 
man  and  his  heirs  female  of  his  body,  by 
^notiier  clause  of  limitation,  conveys  two  dis- 
tinct estates,  one  in  tail-male^  the  other  in 
tail^emoky  and  these  eatatfss  will  severally  fall 
within  the  obaervation  ialready  o&red  on 
estates*  special  as  to  the  issue  inheritable  under 
the  .entail^  according  to  the  jaes  of  the  issue 
named  in  each  respective  gift. 

It  rarely  happens  that  diere  is  any  difficulty 
in  deciding  on  the  desoendiUe  quality  of  an 
estal;e4»&l,  but  the  cited  case  of  Den  es  dem. 
Creswick  y.Hcbson  and  others  (p),  involved  that 
difficulty*  The  special  xdrcumstances  of  the 
limitation,  coUectiv^y  considered,  made  it  clear 
that  a  general  preference  was  to  be  given  to 
males  ;  so  that  no  females,  though  in  a  nearer 
degree,  were  ..to  take  while  there  were  any 
males,  even  of  a  more  remote  relation;  and 
since  ho  construction,  except  that  which  would 
give  to  the  donee  .an  estate  in  tail*male,  would 
^oarry  this  intention  into  e£feot;  it  was  hdd 
that  he  took  an  ^estate  of  this  descnption. 

And  it  may  be  observed,  that  aQ  estate-tail 
being  either  general  or  special  in  regard  to  the 

(p)  2  BL  Rep.  69s ;  5  Burr.  2609. 
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person  by  whom  the  heirs  are  to  be  begotten, 
or  irom  whom  they  are  to  proceed;  or  being 
general  or  qualified,  as  to  the  degree  to  which 
the  estate  may  descend,  may  be  special j  as  to 
the  sex  of  the  heirs  entitled  to  succeed  under 
the  entail. 

5thly,  and  6thly;    As  to  estates^taily  general 
.   or  special  J  as  to  the  persons  from  whom  the  heirs 
are  to  proceed^  or  by  whom  they  are  to  be  be- 
gotten. 
/       A  gift  to  a  man  and  his  or  the  heirs  of  his 
'    body  conveys  an  estate  in  general  tail  (p). 

A  gift  in  this  form  does  not  impose  any 
restriction  that  the  heirs  to  succeed  under  the 
entail  shall  be  the  issue  of  the  donee  by  any 
particular  person. 

The  consequence  is,  the  issue  of  a  man  by 
any  woman ;  or  the  issue  of  a  woman  by  a 
man,  may  be  called  to  the  succession* 

An  estate-tail  special  in  this  particular,  as- 
certains the  person  by  whom,  or  on  whose  body, 
the  heirs  inheritable  to  the  entail  shall  be  be- 
gotten :   thus, 

A  gift  to  a  man  and  his  heirs  of  his  body 
begotten, 
/     1st.      On  the  body  of  Emma  his  wife. 
2dly.    On  the  body  of  a  deceased  wife. 
3dly .   On  the  body  of  a  person  of  a  particular 
name ;  as  Mary  Searle ;  without  specify- 
ing the  person. 
4thly.  On  the  body  of  any  person  who  is  not 

(p)  Littfl.  14rl5* 
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his  wife,  and  although  she  be  the  wife      / 
of  another  man,  and  whether  the  donee      ' 
be  a  single  or  a  married  man  (9) ;  or  on 
the  body  of  a  person  of  particular  rank  ; 
as  a  person  of  the  degree  of  peerage ;  or 
on  the  body  of  a  person  being  a  pro- 
testant,  &c.  &c.  or  a  person  who  shall 
have  a  given  portion,  as  10,000  /. 
5thly.  On  the  body  of  his  first  wife  (r),  or  on 
the  bodies  of  two  women  by  name. 
And  also  a  gift  to  a  man  and  woman  who.  are 
married,  or  may  lawfully  intermarry,  and  their 
heirs  of  their  bodies,  conveys  an  estate  in  special 
tail. 

In  all  these  instances  there  is  a  specification 
of  two  bodies  from  which  the  heirs  to  be  en- 
titled by  the  form  of  the  gift  are  to  proceed, 
or  of  the  persons  by  or  on  whom  these  heirs 
are  to  be  begotten ;  and  from  this  specification  f 
of  two  persons,  limitations  of  this  and  of  the 
like  sort,  are  deemed  special  entails ;  and  the  ' 
right  of  succession  is  open  to  those  issues  only 
who  can  bring  themselves  within  the  particular 
terms  of  the  gift. 

An  ordinary  general  entail  must  in  terms  or 
in  effect,  designate  the  heir  as  proceeding  from' 
the  body  of  one  person. 

An  entail,  being  special  under  this  arrange- 
ment, necessarily  designates  two  or  more  per- 
sons  as  the  stocks  or  bodies  from  which  the 

(9)  1  Rep.  190,  Chudldgh's  Ca»e^  10  Rep.  50  b.  1  lost  99  b. 
{fy  1  Im»  to  b ;  IS  H.  4.  i. 
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heirs  are-  to  proceed ;  or  persons  by  whom  the 
heirs  are  to  be  begotten. 

Under  a  gift  to  a  man  and  his  heirs  of  his 
body,  begotten  on  the  body  of  Emma  his  wife, 
no  issue  besides  those,  which  are  begotten  by 
the  donee  on  the  body  of  this  identical  woman, 
can  succeed  to  the  entaiL 

A  gift  in  this  form  supposes  the  donee  to 
have  a  wife  of  that  name  at  the  time  when  the 
gift  is  made ;  otherwise  the  entail  would  fail. 

Also,  under  a  gift  to  a  man  and  his  heirs  of 
his  body  by  a  deceased  wife^  the  donee  will  be 
the  tenant  in  tail,  supposing  any  issue  of  his 
marriage  with  that  woman  are  in  existence  a€ 
the  date  of  the  gift  (r>. 

When  there  are  not  any  issue  of  their  mar- 
riage at  that  time,  the  donee  will  be  merely 
tenant  for  his  life,  and  not  tenant  in  tail  after 
possibility  of  issue  extinct.  For  it  is  impos- 
sible at  the  time  of  the  gift  that  there  shall  be 
any  heirs  to  succeed  to  the  estate  under  the 
special  fbrm  in  which  the  gift  is  made ;  and  it 
fbllbws,  as  a  necessary  consequence,  that  the 
estate  must  determine  with  the  Kfe  of  the 
donee. 

And  it  ha5  been  held  that  after  a  divorce 
of  two  persons,  (and  it  nrast  be  understood 
a  vinculo  matrimonii,^  to  whom  a  gift  in  special 
tail  was  made  while  they  wei^  husband  and 

(r)  Id  H4  4,  1  >  1  Inau  s;  b^  note. 
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wife,  these  persons  shall  be  tenants  for  their 
lives  only  (s). 

But  assume  that  at  the  time  when  the  gift  is 
made  there  are  any  issue  under  the  entail,  and 
there  is  a  failure  of  these  issue  afterwards  and  in 
the  life-time  of  the  donee,  the  donee  will,  so  long 
as  there  is  a  continuance  of  issue  inheritable 
under  the  terms  of  the  gift,  be  tenant  iit  tail 
and  on  failure  of  such  issue  become  tenant  in 
tail  after  possibility  of  issue  extinct. 

In  Page  v.  Hay  ward  (t)y  N.  S.  devised  lands 
to  his  niece  M.  B.^  and  the  heirs  male  of  hei* 
body,  upon  condition  and  provided  she  inter* 
married,  and  had  issue  male  by  a  person  sur- 
named  SearlCj  and  in  default  of  both  these 
conditions  he  devised  the  same  lands  for- several 
estates  in  remainder ;  and  it  was  held,  that 
the  estate  devised  to  Mary  was  a  good  estate 
in  special  tail ;  that  is,  to  her  and  the  heirs  male 
of  her  body^  begotten  by  a  Searle ;  and  that 
the  words  upon  candttiouj  &c«  though  wwds  of 
express  condition,  should  be  taken  to  be  words 
of  limitation. 

Under  a  gift  in  this  form,  the  issue  begotten 
on  the  body  of  the  donee  by  any  persoA  of  the 
name  expressed  in  the  limitation,  will  be  cMtitled, 
whether  their  father  was  bdrn  before  or  i^er 
the  gift  was  made. 

Some  cases  h»ve  raised  the  question  whether 

(«)  4  Vin.  Ab.  205,  pi.  1 ;  Broke  Tail  and  Dones,  pi.  o> 
Broke  Denugmnenty  pi.  1  j;. 
(0  Pager*  Hagfmxrdf  9  Salk.  370;  1  Lev.  35;  a  Siderf.  los. 
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the  husband  must  not  have  his  name  by  origin 
and  birth  (u). 

In  the  case  under  consideration  the  gift 
specified  the  person  by  M^hom  the  issue  should 
be  begotten,  by  prescribing  merely  that  he 
should  be  of  a  particular  name,  and  not  that 
he  should  be  a  person  in  certain,  as  John  SearL 
of  Ashburtan.  And  it  was  resolved,  that  the 
estate-tail  of  Mary  did  not  cease  by  her  mar- 
riage with  a  person  whose  name  was  not  Searle^ 
because  she  might  possibly  survive  her  first 
husband,  and  afterwards  marry  a  person  'of  the 
given  name. 

The  gifl  might  have  prescribed,  but  did  not 
prescribe,  that  this  person  should  be  her  first 
husband. 

In  those  instances  in  which  the  gift  specifies 
he  person  by  whom  the  heirs  to  the  entail 
are  to  be  begotten ;  or  from  whose  body  they 
are  to  proceed,  by  describing  that  person  by 
name ;  as  J.  S.  of  A.;  those  issue  only  which 
are  begotten  by  or  proceed  from  the  body  of 
that  particular  person,  can  inherit  the  estate. 

It  will  not  be  sufficient  that  they  are  begotten 
by  or  proceed  from  the  body  of  a  person  of 
that  name.  In  one  case  a  particular  person  is 
described  by  his  name ;  in  the  other  case  no  per- 
son in  particular,  is  described.  Unless  there  be 
reference  to  an  individual,  to  describe  him  by 
a  name  by  which  he  may  be  distinguished 
from  others  of  the  same  name,   the  gift,  it 

(«)  Pj»/ V.  P,fa#,  1  Ve».  «cn.  336. 
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should  seem  merely  requires  that  he  shall  be  of 
the  name  which  the  gift  expres3es. 

When  a  gift  is  made  to  a  man  and  his  heirs   ; 
of  his  body  bif  a  wwnan  who  is  not  his  wife,  | 
then,  in  order   that  an    estate^tail     may  be  : 
created  by  the  words  of  the  gift,  it  must  be 
understood  as  invariably  and  universally  triie,, 
and  a  rule  equally  applying  to  all  the  other 
cases  under  this  class,  that  these  persons  may,  \ 
Ints^lly  intermarry.       In   those  instances   in  ' 
which  there  is  any  inipediment  to  the  marriage, 
of  the,  parties,  by  reason    of   consangu^inity, . 
affinity,  sentence  of  divorce  in  the  Ecclesiastical 
Court  a  vinculo  matrimmii  standing  unreversed, 
or  any  other  sentence  which  declares  a  marriage 
between  the  parties  to  be  improper,  the  law^ 
will  ^  presume  that  there  will  not  be  any  lawful 
4^0  from  these  Xwo  persons,  and  for  that  rea*. 
son^.  ivill  not  allow  the  donee  to  take  an  estate* 

tail: .  i  •  ,  •       ;      ■ :  .  •     -^     •  -  ^, 

The  estate  in  point  of  time  cannot  have  con- 
tinuance, under  the  limitation,  beyond  the  life  | 
of  the  .donee,  for  want  of  persons  to  take  it 
in  succession  from  him  •;  and  it  will  be  bounded 
by.  that  period,  and  be  denominated  from  its 

extent.  "  .) 
. .  On  this  point  it  may  be  proper  to  observe  that 
ia  Anderson's  account  of  ChudkigKs  case  (y)^ 
itiid  reported,  that  if  land,  be  given  to  one  and 
his  heirs  of  the  body 'of  his  sister  lawfully  be- 
gotten, this  is  an  estate  in  fee-simple  ,  because 

(x)  1  Inst.  25  b..  (y)  Dillon  v.  Frain,  i  And.  310. 
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it  is  impossible  that  the  brother  should,  con- 
sistently with  the  law  for  the  regulation  of 
marriages,  have  issue  of  the  body  of  his  sister 
to  inherit  this  land,  by  reason  of  the  limitation ; 

and  for  this  additional  reason,  when  the  limv- 

* 

tation  is  to  him  and  the  [it  should  be  his]  heirs 
of  the  body  of  his  sister,  these  words  *  of  the 
body  of  his  sister'  are  altogether  void,  and  the 
words  ^  his  heirs'  make  an  estate  in  fee. 

On  these  positions,  a  doubt  arises,  whether 
under  a  gift  to  a  man  and  his  heirs  of  the  body 
of  a  deceased  wife^  when  there  is  not  at  the 
date  of  the  gift,  any  issue  of  such  wife,  the 
donee  shall  have  an  estate  for  life  or  in  fee* 

It  is  clear  that  there  cannot  be  any  heirs  to 
inherit  under  the  entaiL 

Reasons  may  be  urged  on  either  side  of  the 
question,  and  the  reader  will  therefore  act 
prudently  to  suspend  his  judgment,  and  treat 
the  case  as  open  to  doubt  till  the  point  shall 
be  resolved  by  an  adjudication. 

The  circumstance  of  the  existence  of  another 
marriage  of  each,  or  of  either  of  the  persons  from 
whose  bodies  the  issues  described  in  the  limita- 
tion to  be  inheritable  to  the  entail,  are  to  pro- 
ceed, is,  as  it  has  been  already  observed  {z),  no 
objection  to  the  validity  of  a  gift  to  the  heirs 
of  the  body  of  one  of  them  by  the  other. 

In  all  human  probability  there  will  not  be 
any  lawful  issue  of  the  bodies  of  these  two  per- 
sons. 

(2)  Chudleigh's  Case,  1  Rep.  120;  1  last.  20  b. 
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It  is  poi^sible,  that  there  may,  under  sub-^ 
sequent  events,  and  by  marriages^  be  issue  to 
take  under  the  terms  of  the  gift ;  and  that  possi*- 
bihty  will  afford  scope  and  operation  to  the 
gift,  and  entitle  the  donee  to  be  deemed  tenant 
of  an  estate*tail. 

A  devise  was  made  by  a  man  to  his  wife 
and  the  heirs  of  her  body  by  him,  and  he  died, 
leaving  no  issue,  and  the  wife  not  being  enseint, 
and  it  was  decided  by  the  court  of  King's 
Bench,  that  the  possibility  that  there  might 
have  been  issue,  entitled  the  wife  to  be  tenant 
in  tail  after  possibility  of  issue  extinct  (a). 

In  support  of  the  estate-tail  it  is  urged, 
that  in  intendment  of  law,  it  is  impossible 
at  the  death  of  the  husband  to  try  the  fact 
whether  there  would  or  would  not  be  any  issue ; 
and  the  possibility  in  law  that  the  wife  might 
have  issue  of  her  deceased  husband,  makes  her 
tenant  in  tail  for  a  time.  Thus  Mr.  Justice 
Bay  ley  observed,  **  A  possibility "  [of  issue] 
^*  existed  for  a  time,  and  that  is  the  thing  to 
look*  to,  and  not  to  the  event  ;'*  and  the  obser- 
vation of  Mr.  Justice  Dampier  (b)  was,  "  For 
nine  months  after   the  testator's  death  there 

r 

was  a  possibility  of  her  having  issue  of  the 
body  of  her  husband.  At  the  time  of  his 
d^ath,  she  might  not  have  ascertained  the  fact ; 
she  might  not  have  been  one  month  gone; 
there  was  a  possibility  therefore  during  the  whole 

(a)  Piatt  and  JFife  v.  Pofwles,  «  Maule  &  Selwyn,  65. 
(A)  S.  C.  68. 
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period  of  gestation,  that  she  might  have  issue^ 
and  the  event  cannot  vary  iu  It  is  the  possi* 
bility,  and  not  the  probability,  to  which  the 
law  looks ;  and  here  the  possibility  was  not  at 
all  more  remote  than  that  which  exists  between 
parties  o£  an  age  passed  child-bearing/' 

When  a  gift  is  to  a  man  and  his  heirs,  of 
his  body  by  his,  first  wifcj  those  issue  only 
which  proceed  from  the  body  of  that  wife  can 
claim  to  be  entitled  to  the  estate. 

Suppose  the  donee  to  intermarry  with  several 
women,  and  to  have  issue  by  each  of  them,  the 
issue  of  neither  of  them,  except  of  the  one  whom 
he  shall  first  marry,  are  within  the  extent  of 
tbe  gift. 

A  gift  to  a  man  and  his*heirs  of  his  hpAj  to 
be  begotten  on  the  bodies  of  two  Tmmen  (cj,  is 
also  a  good  limitation  in  special  tail.  Under  a 
gift  in  these  terms  no  one  can  succeed  to  the 
estate,  unless  he  is  the  issue  of  the  body  of  the 
donee,  proceeding  from  the  body  of  one  or  the 
other  of  these  women. 

These  issue  will  succeed,  as  to  males,  accord- 
ing to  the  priority  of  their  births^  with  a  pre- 
ference to  the  males  of  the  woman  who  shall 
be  last  taken  to  wife,  as  against  the  daughters 
by  the  first  wife;  and  as  to  females,  daughters 
of  both  women  will  succeed  together,  as  co- 
parceners, and  on  failure  of  issue  of  any  of  the 
daughters,  being  heirs  under  the  entail,  their 
parts  will  devolve  to  the  survivors,  or  those  who 

ic)  ]  Inst  35.  b*  184. 
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represent  them,  without  any  distinction  whethen 
they  are  the  issue  by  one  or  the  other  woman-.. 
Half  blood  will  not  be  any  iihpediment  to  a    I 
succession  of  one  of  these  persons  to  the  other*    ! 
This  indeed  is  clear,   firom  the  observations 
already  made,  and  from  the  language  of  Lord 
Coke  {d\  who  saith,  ^^  Half  blood  is  not  respected 
in  tail,  because  that  the  issues  do  claim  in  de- 
scent performam  donij  and  the  issue  in  tail  is 
ever  of  the  whole  blood  to  the  donee."     And 
-Lord  Kenyan  observed  in  the  case  of  Doe  v. 
Wichelo  (e);  "  In  the  case  of  estatesrtail,  the 
lialf  blood  coming  within  the  description  of  the  j 
entail  may  inherit  as  effectually  as  the  whole  ' 
blood/*    There  the  rule  of  possesiio  fratrU  does 
not  apply. 

The  difference  between  a  ^ft  of  the  last  forn^ 
and  a  gift  to  a  man  and  two  women^  and  their 
hetrs  of  their  bodies^  will  be  stated  in  a  subse- 
quent part  of  this  chapter. 

A  gift  to  a  man  and  his  heirs  begotten  hy  his 
son  (jOf  exhibits  another  instance  of  an  estate- 
tail,  special  as  to  the  person  from  whom  the 
*  issue  inheritable  to  the  estates  are  to  proceed. 

A  gift  in  these  words  entitles  the  fether  to 
an  estate-tail,  and  his  wife  will  be  dowable  of 
this  estate  as  ah  inheritance  in  him. 

:  The  circumstance  on  account  of  which  it  was 
thought  proper  to  introduce  an  instance  of  a 
gift  in  this  form,  as  a  special  entail,  and  which 
indeed  gives  it  a  distinguishing  feature,  is,  that 

(d)  2  Inst.  15  b.        (e)  8  T.  Rep.  213. 
(f)  I  Inst.  20  b.  Markham's  Case,  12  H.  4,  2. 
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the  son,  from  whose  body  the  issue  are  to  pro- 
ceed, and  all  the  other  children  of  the  donee, 
and  the  respective  issues  of  all  these  children^ 
are  excluded  from  the  succession :  and  the  right 
of  succession  is  open  to  those  issue  only  of  the 
father  which  proceed  from  the  body  of  his 
son. 

A  gift  to  a  man,  whether  single  or  married, 
and  to  a  tivaman  not  his  wife^  whether  single  or 
married,  and  their  heirs  of  their  two  bodies 
between  them  lawfully  begotten,  is  another  in- 
stance of  ah  estate  in  special  tail  (g). 

In  this  instance  the  limitation  is  appropriated 
so  strictly  to  the  issue  of  the  two  bodies^  that 
no  issue,  besides  those  which  proceed  from  a 
marriage  between  the  donees,  can  possibly 
succeed  to  the  estate  under  the  terms  of  the 

gift. 

A  gift  of  this  sort  conveys  the  freehold  and 
inheritance  to  the  donees  jointly ;  and  either  of 
them,  as  well  as  any  other  joint-tenant,  may 
sever  the  joint«tenancy,  and  after  severance^ 
each  person  will  have  a  several  estate  in  special 
tail  in  his  or  her  particular  share;  the  man  to 
himself,  and  the  heirs  of  the  bodies  of  himself 
and  the  woman ;  and  the  woman,  to  herself,  and 
the  heirs  of  the  bodies  of  hersdf  and  the  man. 

In  neither  case,  it  should  seem,  is  the  entail 
general ;  viz.  to  the  man  or  the  woman,  and 
the  heirs  of  his  or  her  body  only :  but  is  a 
special  taiL  ..i 

(g)  LiM.  5.  16,  Chudleigh  •  Caae,  i  Rep.  lao. 
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A  fine  with  proclamations  by  one  of  the  an- 
cestors would,  in  all  probability,  bar  the  heirs  as 
to  the  moiety  of  the  other  by  reason  of  privity  > 
and  the  original  gift  (h)  to  the  heirs  of  their 
bodies. 

This  is  evidently  the  Yule  when  the  gift  is  to 
husband  and  wife  as  tenaiits  by  entireties ; 
for  under  the  statute  of  proclamations  of 
fines,  the  fine  of  one  of  these  persons  will  be  a 
bar  to  the  issue  of  the  other  of  them  ;  so  far 
that  he  cannot  claim  under  the  entail. 

This  seems  to  be  a  necessary  cojiclusion  from 
the  cases  of  Sir  George  Brawn  and  Beaumont  (1)9 
when  husband  and  wife  are  seised  by  entireties ; 
but  though  the  husband  levies  a  fine  with  pro- 
clamations, and  this  fine  is  an  effectual  bar  to 
the  issue  of  him  and  his  wife,  still  his  wife, 
when  she  enters,  or  brings  an  action  and  restores 
herself  to  her  estate,  will  be  tenant  in  tail  to 
every  purpose,  Except  that  of  transmitting  the 
estate  to  her  issue  as  the  issue  in  tail ;  yet  when 
they  are  joint- tenants,  either  may,  as  to  his  or 
her  own  share,  alien  aiid  bar  the  other. 

When  a  gift  is  made  to  a  man,  and  a 
woman  not  his  wife,  and  their  heirs  of  their 
bodies  to  be  begotten  bitzDeen  tbenij  and  the 
jointure  is  suspended  or  severed^  without  being 
barred  by  a  fine  with  proclamations,  and  a 
raarria^  takes  place  between  the  donees,  and 

(A)  Beaumont's  Case,  9  Rep.  139 ;  Duocombe  and  Wingfield^ 
Hob.  254;  Baker  v.  WiUis,  Cro.  Car.  476. 
(i;  Beanmonfa  Case,  9  Rep.  139;  Baker  v.  Willis,  Cro.  Ch.  476. 

£  £  4 
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one.  of  them  dies  during  the  suspensioa  or 
severance  of  the  jointure,  clearly,  in  the  case 
now  under  consideration,  the  issue  of  this  mar- 
riage may  bring  themselves  within  the  terms 
of  the  gift  to  the  heirs  of  the  body  of  the  de- 
ceased parent  by  the  surviving  parent,  and  may, 
notwithstanding  the  subsistence  of  the  life  .of 
the  surviving  parent,  entitle  themselves  to  the 
moiety  of  the  deceased  parent.  These  issue 
are  the  heirs  of  the  deceased  parent  by  the  sur- 
viving parent,  and  this  is  all  that  is  necessary, 
.  for  nothing  more  is  required  than  that  the  issue 
claiming  under  a  lin^itation  in  this  form  should 
proceed  from  the  bodies,  of  both  the  persons 
named  in  the  gift. 

After  severance  the  donees  have  not  a  joint 
estate  in  the  inheritance ;  and  though  the  same 
person,  as  claiming  to  be  heir  of  the  bodies 
of  both  the  man  and  the  woman,  may  entitle 
himself  to  the  entirety  of  the.  tenemctnt,  yet  in 
truth,  when  there  is  a  severance  of  the  jointure, 
he  becomes  entitled  to  the  entireUfihy  moieties  i 
and  takes  one  undivided  moiety :  by  descent 
from  his  father^  as  the  he'u*  of  iii8:body  by  the 
mother ;  and  the.  other  undivided  moiety  by 
descent  from  his  mother,  as  the  heir  of  her  body 
by  his  father. 

In  this  particular,  there  is  a  difference  be- 
tween a  gift  to  a  man  and  a  woman  not  being 
husband  and  wife,  and  the  heirs  of  their  bodies, 
and  a  gift  to  a  man  and  his  wife,  and  their  heirs 
of  their  bodies.      When  the  donees  are  not 


husband  and  wife,  the  man  and  the '  woman    / 
have  the  inheritance  even  in  the  first  instance 
jointly^  and   they  will   continue   to  hold  the 
same  in  that  manner  till  the  tenancy  shall  be 
severed. 

After  severance  the  donebs  will  be  tenants . 
in  common  of  their  respective  parts,  and  holdL 
the  tenement  by  moieties;  and  the  issue  succeed- 1 
ing  to  the  entails  will  take  the  several  moieties 
as  the  heirs  of  their  respective  parents. . 

A  s  often  as  the  husband  and  wife  are  donees  t 
under  a  gift  to  them  during  the  coverture,  they  ' 
take  by  entireties,  and  the  issue  must  be  and  ; 
accordingly  claim,  as  the  heirs  of  both  their 
parents:  (&)• 

As  often  as  a  gift  is  made  to  a  man  and  to 
a  woman,  who  may  lavofiutly  intermarry ^  and  / 
their  heirs  of  their  bodies  to  be  lawfully  be- 
gotten, the  donees  will  be  tenants  in  speciaUail, 
although  the  words  of  the  limitation  do  not^  ^ 
in  precise  terms,  direct  those  heirs  to  be  be- 
gotten between  them(/)«  j 

On  the  other  hand,  when  a  man  and  a  wo- 
man taking  under  a  gift  in  this  form,  may  not 
lawfully  intermarry,  they,  as  to  the  inheritance^  . 
will  severally  be  tenaihts  of  their  respective 
moieties  in  general  tail;  and  they  will  be  joint- 
tenants  of  the  freehold  (w).  "" 

Probably  a  difference  may  be  taken,  exem- 

(k)  Beaumont's  Ca.  9  Rep.  139,  1  vol.  p.  131. 

(/)  Hob.  3 ;  Sir  Nicholas  Carew's  Case,  Dyer,  332  b. 

(m)  HuQtley'&  Case,  Dyer  3261^  Bendl  926;  1  I|ist.  25.  K 
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plified  by  the  instance  on  the  one  hand  of  a 
gift  to  persons  who  may  not  lawfully  inter- 
marry, and  appropriating  the  heirs  inheritable 
to  the  entail  to  be  begotten  of  the  bodies  of 
the  donees  between  them;  and  on  the  other 
hand  a  gift  to  the  same  persons,  leaving  the  in* 
tention  of  the  donor  to  the  construction  of  law ; 
thus,  if  in  the  instance  before  adduced,  of  a 
limitation  to  a  man  and  his  heir&  of  the  body 
of  his  sister^  the  words  "  of  the  body  of  his 
sister'^  were  altogether  void^  and  a  fee*simple 
passed,  why,  in  this  instance,  are  not  the  words 
^^  between  them'^  to  be  repugnant,  and  an  estate 
in  general  tail  to  arise  ? 

Perhaps  it  would  be  better  that  an  estate 
for  life  only  should  pass  in  both  instances. 

Ia  the  fint  ipstance^  the  gift  e^tpressly  limits 
that  the  h^irs.  to  inherit  under  the  entail  shall 
proceed  from  the.  bodies  of  these  two  persons, 
so  that  under  the  terms  of  procreation,  no  issue 
can  claim  to  be  heirs  of  entail  unless  they  are 
begotten  by  or  proceed  from  the  body  of  one  of 
the  donees,  by  or  on  the' body  of  the  otJier  of 
them;  and  to  give  the  donees  an  estate  in  general 
tail  would  be  to  extend  the  gift  against  the 
express  intention  of  the  parties ;  consequently 
the  donees  will  take  an  estate  merely  of  free* 
hold. 

In  the  latter  case,  the  words  of  limitation 
are  at  large,  and  leave  the  intention  to  the 
construction  of  law;  and  the  courts  will  not 
deem  any  words  to  be  useless  when  by  a  rea- 
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sonable  interpretation  they  may  have  effect; 
and  they  will  not  conclude  that  it  was  the 
meaning  of  the  parties^  that  the  donees  should 
inrtermarry,  ivhen  the  law  would  account  a 
marriage  between  them  to  be  unlawful  and 
voidable,  and  therefore,  As  to  the  inheritance, 
the  donees  may,  without  any  violation  of  the 
intention  of  the  donor,  have  the  tenement  by 
moieties,  and  be  tenants  in  general  tail  of  their 
respective  parts* 

It  is  also  said,  that  when  a  gift  is  to  a  man 
and  to  two  women,  and  the  heirs  of  their 
bodies  (n),  or  to  twtt  wofmen  and  ctaie  own,  and 
the  heir«  of  their  bodies,  the  donees  will  have 
several  inheritiUicies  (o). 

The  reason  Lord  Coke  (p)  hfts  assigned  for 
lliis  opinion,  id,  that  the  donees  cannot  have 
one  issue  of  their  bodied,  and  thattbere  shall 
not,  by  any  construction,  be  h  possibility  upon  a 
posstbiUttfy  riz.   that  the  donees '  shall  inter- 

marry. 

To  this  reason.  Lord  Httfe  (^f)  adds,  *That 
it  cannot  be  tail,  for  the  uncertainty  which  of 
the  women  the  man  shall  fitet  marry. 

From  these  positions!  it  mfety  b^  inferred  that 
the  donees  severally  have  ^  Estates   in  general 

tail. 

Whether  this  is  a  correct  inference  does  not 

clearly  appear.     It  may  be  understood  that 

they  have  several  estates  of  inheritance ;  the 

(n)  1  Init.  26  b.  (o)  i  Inst.  35-  b. 

(p)  I  Ii»t.  25  b.  (si)  Aiini.  on  i  Init.  25  b 
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man  to  himself  and  to  the  heirs  of  his  body  to 
be  tegotten  on  the  bodies  of  the  two  ivomen  ; 
and  the  women  to  themselves  respectively,  and 
their  heirs  of  their  respective  bodies  to  be  be- 
gotten'by  the  man. 

This  is  the  construction  most  agreeable  to 
the  rules  which,  generally  speaking,  are  observed 
in  expounding  deeds;  and  will,  in  all  probar 
bility ,  be  found  most  consonant  to  the  intention 
of  the  parties. 

According  to  this^interpretation,  the  point  of 
law  expressed  by  Lord  Cokeys  proposition  is, 
that  the  donees  take  the  inheijitance  severally, 
and  not  jointly  ;  and  not  that  the  issue  of  the 
donees  generally,  without  any  reference  to 
the  person  by  whom  or  on  whose  body  they 
are  to  be  begotten,  shall  succeed  to  the  entail. 

Suppose  the  point,  of  law,  expressed  by  the 
opinion  of  Lord  Cokef  to  be,  that  the  donees 
4ieverally  take  estates  of  inheritance  in  general 
tail ;  even  in  that  case  it  may  be  questioned 
whether  the  circumstances  under  which  the 
gifts  are  framed,  did  not  induce  the  decision, 
if  any,  which  was  pronounced  on  this  case.  It 
is  nbt  specified  that  the  issue  inheritable  to 
the  entail  are  to  be  begotten  between  the 
donees ;  and  the  law,  probably,  will  not  pre- 
sume that  it  was  the  intention  of  the  donor  to 
confine  the  gift  to  the  issue  of  the  man  and  the 
two  women  jointly. 

A  presumption  of  this  sort  can  be  grounded 
only  on  a  foreign  intendment. 
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From  the  words  of  the  gift,  it  does  not  appear 
that  the  marriage  of  the  donees  was  in  the  con- 
templation of  the  donor,  and,  therefore,  in 
legal  estimation,  the  gift  may  pass  estates  of  in- 
heritances in  general  tail.  By  a  difFerept  con- 
struction, the  law  must  abridge  the  estate  of  the 
donees. 

To  do  this  it  must  also  raise  a  presumption 
on  a  presumption ;  and  must  suppose  that 
one  of  the  donees  b  first  to  marry  another  of 
them,  then  to  survive  and  marry  the  third. 
This  may  be  carrying  presumptions  too  far. 
The  scope  of  the  observations  made  by  Lord 
Coke  and  Lord  Hak  on  the  gift  under  con^ 
sideration,  as  expressed  by  this  deduction, 
admit  that  their,  observations  are  confined  to 
the  mere  point  of  law  on  presumptions ;  and, 
with  this  restriction,  they  may  be. well  founded ; 
and  then  it  may  be  suggested,  that  there  is  a 
difierence  between  a  gift  which  is  general,  and 
leaves  the  intention  to  the  construction  pf  law ; 
and  a  gift  which  expressly  appropriates ;  the 
heirs  to  be  of  the  bodies  of  the  donees,  and 
directs  these-  heirs  to  be  begotten  between 
them*. 

By  supposing  the  donees  to  have  the.  freehold 
jointly,  and  each  of  them  to  have  a  several  in- 
heritance in  a  third  part,  the  husband  to  him- 
self, and  his  heirs  which  he  shall  beget  on  the 
bodies  of  the  two  women  in  successive  order, 
and  with  priority  of  males,  as  is  already  ob- 
served with  reference  to  a  gift  to  a  man  and 


•^^w^m^'^^^'^  1 1  "  ii^^^^i^p^ 
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his  heirs  by  two  women ;  and  each  of  the  wo- 
men to  have  a  seveial  mheritaDce  in  a  third 
part,  to  her  and  her  heirs  of  her  body  to  be 
begotten  by  the  man ;  and  so  vice  versd^  when 
a  gift  is  made  to  two  women  and  a  man  and 
their  heirs  of  their  bodies  between  them  law- 
fully to  be  begotten ;  the  evident  intention  of 
the  parties  is  complied  with,  and  no  rule  of 
law  by  any  means  violated.  Indeed,  consist^- 
ency  is  ^ven  to  the  law  in  reference  to  the 
intention;  and,  as  it  may  very  well  stand,  at 
least  with  the  general,  if  not  with  the  particular ^ 
intention  of  the  parties,  that  a  gift  in  these 
terms  shall  receive  this  construction,  it  may  be 
worth  the  experiment  to  try  the  question  when^ 
ever  a  title  may  depend  on  it.  The  only  ob- 
jections to  be  offered  against  this  construction 
are  as  they  are  assigned  by  Lord  Coke  and 
Lord  Hale^  upon  the  ground,  as  to  one  of 
them,  that  there  is  a  possibility  upon  a  possibi- 
lity;  as  to  the  other  of  them^  that  it  is  not 
certiun  to  whom  the  land  shall  descend. 

Lord  Cokeys  objection  is  answered  by  the 
cases  whieb  determine  m-  g^  to  a  man  and  his 
heirs  of  his  body  by  two  women  to  be  a  good 
en^l}  sMid  Lord  JiTtfie^s*  objection  i$.  obviated 
i>y  the  mode  in  which  lands  comprised  in  a 
gift  in  the  last«4iientioned  form  are  to  descend. 

From  these  deductions  the  conclusion  is  that 
the  different  penning  of  different  gifts  may  call 
for  a  different  construction. 

When  a  gift  is  made  to  two  men,  or  to  two 
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women^  or  to  a  man  and  a  woman  who  may 
not  lawfully  intermarry,  and  their  heirs  of  their 
bodies  (r),  the  donees  will  have  the  freehold 
jointly,  and  the  inheritance  severally;  so  that 
they  will  be  joint-tenants  for  their,  lives  with 
several  inheritances ;  and  unless  the  tenancy  be 
severed  in  the  lifetime  of  the  donees,  the  sur- 
vivor will  hold  the  entire  tenement  during  his 
life,  and  after  his  decease  the  several  issues  of 
himself  and  his  companion,  will  succeed  to 
the  several  shares  of  their  respective  parents.; 
and  in  the  mean  time,  after  the  death  of  one 
of  them  till  the  decease  of  the  other,  the  issue 
of  the  deceased  tenant  will  have  a  vested  in* 
terest  in  the  nature  of  a  remainder.         , 

The  parents  in  their  lifetime  have  the  free- 
hold as  one  estate  only,  and  each  has  the 
inheritance  in  his  or  her  share  as  a  disUbct 
estate. 

Under  a  gift  to  two  men  and  their  wive^  and 
their  heirs  of  their  bodies  to,  be  begotteni  be- 
tween them  (s),  eaoh  class  of  the  husbands,  and 
wives  will  have  a  distinct  moiiety  of  the  inhe- 
ritance as  tenants  of  entireties  of  thii^  moitety 
in  special  tail,  without  any  cross^remainders*. 
Lord  Co/ce's  observation  is,  *^  They  shall  take  ai 
joint  estate  for  life,  and  several  inheritances, 
viz.  the  one  husband  and  his  wife  the  one 
moiety,  and  the  other  husband  and  his  wife  tibe 

(r)  Wilkinson  v.  Spearman^  cited  in  Cook,  2  Vera.  545 ;  and 
Crat^  V.  JViUkf  2  F.  Wms.  539 ;  1  Imt  103. 
{$)  1  Inst.  35  b. 


432  AS    TO    ESTATES    TAIIi«r 

• 

Other  moiety,  and  no  cross-remainder  or  otlier. 
possibility  shall  be  allowed  ^by  law  where  it  is 
once  settled  and  takes  effect/' 

The  last  example  is  widely  different  from 
those  which  have  been  considered.  The  words 
of  appropriation  are  fully,  satisfied,  by  the  con- 
struction they  receive,  when  they  are  applied  to 
each  of  the  couples  distinctly. 

The  observations  already  offered  on  a  gift  to 
a  man  and  his  heirs  of  his  body  hy  a  woman, 
namely,  that  tlie  parties  .may  lawfully  inter- 
marry, is  equaily  apposite  to  a  gift  to  a  man 
and  woman,  who  are  not  husband  and  wife; 
as. a  son. and  his  mother;  a  brother  and  his 
sister,  and  their  heirs x)£  their  two  bodies  {f). 

When  the  parties  are  within,  the  Levitical  de- 
grees, or  there  ia  any  other  impediment  to  their 
future  marriage,  each  will  have  a  several  in^ 
inheritance  in  his  or  her  share  to  him  or  h^r,aud 
the  general  heirs  of  his  or  her  body*  But 
though  under  a  gift  to  a  man  and  womab  who 
are  not  husband  and  wife,  and  may  not  lawfully 
intermarry,  and  their  heirs  of  their  bodies 
between  them,  each  will  have  a  several  estate  of 
inheritance,  subject  to  a  joint  freehold  in  both; 
and  although  under  a  gift  to  two  men,  or  to  two 
women,  and  their  heirs  of  their  bodies  (u),  thiey 
will  be  joint- tenants  of  the  freehdld,.aiid  each  of 
them  will  have  a  several  estate^^tail  in  a  moiety x 

Yet  it  must  be  remembered  (r),  that  when 

(0  1  Initasb.  (tf)  1  Inst.  i8a,  184. 
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a  gift  is  to  two  persons  as  tenants  in  common  for 
Jife,  with  a  subsequent  limitation  to  their  heirs 
<Qf  their  bodies  as  tenants  in  common,  each 
will  have  an  immediate  estate-tail  in  a  moiety. 

When  a  gift  is  to  a  man  and  a  woman  who 
are  husband  and  wife,  and  their  heirs  of  their 
bodies,  though  these  persons  opght  hot  to  have 
married  by  reason  of  consanguinity  or  affinity, 
and  though  their  marriage  may  be  annulled  by 
suit  in  the  Elcclesiastical  Court,  yet,  till  the 
marriage  shall  be  avoided,  they  will  have  an 
estate  in  special  tail,  and  by  entireties* 

Suppose  either  of  them  should  die  before  a 
sentence,  declaring  the  marriage  to  be  void, 
shall  be  pronounced,  the  issue  proceeding  from 
the  marriage  may  inherit  under  the  gift  (y). 

After  a  divorce  of  the  parties,  either  for 
the  reasons  already  assigned,  i.  e.  a  divorce  a 
vinculo  matrimofdij  they  will  be  merely  tenants 
for  life.  By  the  divorce  they  are  separated, 
and  their  marriage  is  declared  to  have  been 
null  and  void  from  the  beginning;  for  reasons 
which  existed  prior  to  the  marriage,  and  will 
be  an  impediment  to  any  future  contract  of 
marriage  between  them. 

It  has  been  asserted  by  Lord  Coke  (z)  that 
if  lands  be  given  to  a  man  and  woman  in  spe- 
cial tail,  and  they  are  divorced  causa  pracon* 
tractusj  both  shall  hold  the  lands  for  their 
lives. 

(y)  1  Thomas  Co.  Lilt.  1^6. 
(:;)  1  Inst.  33  a ;  10  Rep.  139. 

VOL.  II.  F  F 
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The  only  case  cited  by  Lord  Coke  in  support 
of  his  position  is,  7  H,  IV.  16,  and  that  case, 
as  far  as  it  goes,  supports  his  doctrine,  but  it 
was  a  mere  dictum  by  Thirmng. 

The  language  of  Thiming  is,  "  By  their  di- 
vorce, their  estate  shall  be  amenus  [reduced], 
and  turned  into  a  freehold.*' 

The  best  reason,  in  support  of  the  doctrine, 
is,  that  the  gift  was  to  the  man  and  woman, 
and  the  heirs  of  their  bodies ;  and  in  effect  of  their 
marriage ;  and  shall  not  be  varied  by  the  di^ 
vorce,  so  as  to  make  heirs  of  a  different  class 
and  order  inheritable* 
I  A  few  useful  observations  on  the  validity  of 
/  marriages,  and  on  the  different  eflfects  of  the 
several  sentences  of  divorce,  may  be  added  in 
this  place. 

A  diversity  .e;xists  between  marriages  which 

are  absolut;ely  a  nullity^  and  marriages  which 
are  not  merely  void,  but  may  be  avoided  by 
suit  and  sentence ;  and  between  marriages 
declared  void  for  an  impediment  to  the  legality 
of  the  marriage  of  the  parties,  as  between 
themselves,  by  reason  of  consanguity,  affinity, 
&c.  and  marriages  declared  void  because  they 
were  not  celebrated  with  the  proper  ceremonies^ 
The  distinctions  lare^ 

1st.  When  the  marriage  is  declared  to  be 
void,  for  some  reason  which  existed  at 
the  time  of  the  marriage,  and  cannot 
be  removed;  as  consanguinity,  &c.  (in 
which  case  there  is  an  equal  impediment 
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to  a  future  marriage  of  the  parties;  and 
consequently,    in    supposition  of   law, 
there  will  not  be  any  issue  of  their  two 
bodies,  nor  indeed  any   marriage   be- 
tween them),  they  cannot  bo  tenants  in 
tail. 
2dly.  When  the  marriage  is  declared  void  be- 
cause the  proper  ceremonies  were  not 
observed ;  or  because  the  parties  were 
not  married  at  a  proper  time,  or  be- 
cause   one    of    them   was    previously 
married  to  another  person ;  in  all  these 
instances   the  reason  of   the   sentence 
may  be  obviated  by  matter  ex  pasifacto^ 
and  a  marriage  may  be  had  at  some 
subsequent  period,  and  there  may  be 
lawful  issue   of  the  second  marriage; 
and  for  this  reason,  the  parties  may  be 
tenants  in  special  tail. 
Also  a  gift  to  a  man  and  his  wife  and  their* 
heirs  of  their  bodies  (a)  passes  an  estate  in 
special  tail.     The  limitation  is  so  far  special 
l^at  no  persons  can  succeed  to  the  estate  be- 
sides those  which  proceed  from  the  bodies  of 
the  two  donees,  and  are  the  issue  of  their  mar-- 
riage,  either  in  an   immediate   or  remote  de- 
gree  (b) ;  and  a  gift  to  a  man,  and  a  woman 
being  his  wife^  is  peculiarly  special,  owing  to 
the  unity  of  their  persons  by  marriage,  and 
the  consequent  entirety  of  their  tenancy. 
And  in  this  case  the  husband  and  wife  are 

(a)  Liu.  8. 16.  {b)  Shep.  T.  24. 
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not  tenants  in  common,  or  joint«tenants ; 
they  have  the  entirety  as  one  individual^ 
because  the  gift  is  to  them  jointly  after  mar- 
riage ;  and  there  is  a  maxim  in  law,  deducible 
from  Scripture,  that  husband  and  wife  are  as 
one  person,  by  the  unity  arising  from  their 
marriage  (a). 

A  gift  to  two  men  and  their  wives,  and  their 
heirs  of  their  bodies  to  be  lawfully  begotten 
between  them,  pass  several  estates  in  special  tail. 

On  this  point  some .  observations  have  been 
already  made*  According  to  Lord  Coke^  each 
huaband  and  wife  has  the  inheritance  of  a  moiety 
to  themjselves,  and  to  their  heirs  of  their  bodies 
to  be  lawfully  begotten  between  them.  The 
four,  as  between  themselves,  are  not  seised  in 
the  quality  of  joint-tenants.  Each  husband  and 
wife,  as  to  the  freehold  and  inheritance,  has  an 
undivided  moiety  by  entireties,  a^  thehr  parti* 
cular  share  {b). 

The  words  of  appropriation  are  fully  an- 
swered by  this  distributive  construction  (c). 

It  is  morally  impossible  that  a  gift  in  this, 
form  should  have  anv  effect  as  to  the  inherit* 
ance,  if  it  were  to  receive  a  construction  which 
would  exclude  all  persons  from  the  succession^ 
unless  they  were  the  issue  of  thie  bodies  of 
more  than  two  of  the  donees.  For  two  per- 
sons  must  die  before  there  can  be  any  future 

(a)  1  Vol.  p.  131.  Wingate's  Maxims,  208. 

(^)  See  1  Inst.  35  b,  and  query^  Joinftenancy  in  theater..    • 

^c)  Justice  Windham's  Case,  5  Rep.  7. 
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marriage  between  the  parties,  and  to  require  a 
second  marriage  between  them  is  to  expect  that 
the  wife  of  one  of  the  husbands,  and  the  bus* 
band  of  the  other  wife,  or  vice  versd  should  die  in 
the  life-time  of  the  other  two  donees,  and  that 
the  survivors  should  intermarry.  This  truly  is  a 
reference  to  a  possibility  on  a  possibility^  The 
law  will  not  look  so  far ;  especially  as  all  the 
words  of  the  gift  have  some  effect  by  the  con* 
struction  they  receive,  when  they  are  held^ 
to  operate  in  the  manner  which  has  been 
stated  (&). 

A  stronger  and  more  powerful  reason*  is,  thar 
in  the  nature  df  things,  no  issue  can  proceed 
from  more  than  two  persons,  i.  e.  ancestor* 
or  parents ;  one  male  and  one  female :  and 
infinite  confusion  and  uncertainty  would  arise 
from  allowing  such  a  gift  to  intermix  in  the 
succession  of  heirs  derivable  from  successive 
marriages,  of  each  of  the  males  or  females. 

It  remains  to  be  noticed,  that  it  is  a  general* 
rule,  that  when  a  gift  is  to  two  or  more  persons 
and  their  heifs  of  their  bodies,  and  these  per- 
sons may  not  lawfully  intermarry  (c),  the  seve- 
ral persons  take  an  estate  of  freehold  in  joint- 
tenancy,  which,  unless  there  be  a  severance  of 
the  jointure,  will  survive  from  one  to  the  other,, 
till  the  decease  of  the  survivor  of  them^  and 
yet  they  have  several  inheritances;  so  that 
after  the  decease  of  each  joint-tenant,  the  in* 
beritance  will,  as  to  the  share  of  that  person,. 

ip)  1  Inst.  25  b.  (c>  LitU  8.  2%^ 
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devolve  to  the  issue  of  that  persoh,  subject  to 
the  right  of  survivorship  in  the  other  joint- 
tenants  during  their  lives. 

On  gifts  in  tail  to  husband  and  wife  daring 
coverture,  there  are  some  important  distinc-* 
lions,  arising  from  the  terms  of  the  gift,  and 
the  construction  of  these  terms. 

When  the  husband  and  wife  are  joint-'tenants 
by  express  limitation  for  their  lives,  with  an 
immediate  limitation  to  the  heirs  of  their 
bodies,  they  hav€  an  estate-tail  in  possession, 
because  both  limitations  are  of  the  same 
quality  (d). 

On  the  other  hand,  when  by  one  clause  of 
^imitation,  the  husband  is  tenant  for  his  life, 
with  a  remainder  by  another  clause  of  limita- 
tion to  the  wife  for  her  life,  with  remainder  to 
the  heirs  of  the  bodies  of  the  husband  and 
tvife  by  a  third  clause  of  limitation,  liie  bus- 
bQnd  and  wife  have,  eachy  a  several  and  distinct 
estate ;  and  they  both,  jointly,  or  rather  by 
entireties^  have  an  estate-tail  separate  and  dis-* 
tinct  from  the  estates  for  life,  because  the  limi- 
tations to  the  husband  and  wife  separately  for 
their  UveSj  and  the  gift  to  the  heirs  of  their  joint 
bodies,  are  of  a  different  quality ;  for  the  limitar 
tions  to  the  husband  and  wife  are  several  and 
distinct,  and  the  limitation  to  the  heirs  of  their 
bodies  is  joint  or  entire. 

The  tendency  of  these  observations  is  merely 

(d)  Roe  V.  Aistrop,  2  Bl.  Rep.   320,  335,  laaSj   Fearae^ 
6th  Edit,  37,  64.  1  vol.  p.  320,  33J,  340, 
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to  show  under  what  circumstances  the  hi&band 
and  wife  have  an  estate-'tail  in  possession ;  and 
under  what  circumstances  they  have  estates  for 
life^  with  a  remainder  to  them  in  tail,  so  that 
they  have  a  future  and  not  a  present  estate  of 
inheritance.  The  Hnowledge  of  this  pointy 
with  a  view  to  cases  which  are  in  the  occurrence 
of  every  day's  practice,  is  of  the  h^hest  im- 
portance (c). 

Again,  when  a  gift  is  to  husband  and  wife 
jointly  for  their  lives,  or  to  each  of  them  dis- 
tinctly for  life,  with  intervening  remainders  to 
their  children,  with  remainder  to  the  heirs  of 
the  bodies  of  the  husband  and  wife  (/),  the 
husband  and  wife  have  an  estate? tail,  ^  distinct 
from  their  estate  for  life,  and  expectant  on  their 
estates,  and  on  the  several  intervening  re- 
mainders. But  when  all  the  intervening  limi- 
tations give  contingent  interests,  find  in  that 
ca^e,  only  until  these  interests  or  some  of  them, 
become  vested,  the  estate-tail  will  exeeute  in  the 
baron  and  feme  iub  modo^  provided  the  freehold 
is  limited  to  them  as  one  entire  indivisible 
estate,  so  tliat  they  may  have  an  estate-tail 
in  possession.  As  soon  as  any  of  the  con- 
tingent interests  become  vested  estates,  the 
several  limitations  to  the  ancestors  and  their 
issue  will  give  separate   and  distinct   estates, 

* 

(0  I  Vol.  p,  340. 

(/)  Lewis  Bowles's  Case,   11  Rep.  80;   Fearne  6th  Edit.  37^ 
SI3. 
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and  they  will  become  tenants  for  life  with  re- 
mainders expectant  on  the  intermediate  estate 
in  tail.  For  this  purpose  the  estates'  open  or 
separate  to  admit  the  remainders. 

As  often  as  the  husband  and  wife  have  dis^ 
tinct  estates  for  their  respective  lives  it  is 
impossible  that  their  estate-tail  should  fidl  into 
possession  during  their  joint  lives.  While  both 
are  living,  the  estate^tail  will  remain  a  future 
vested  remainder;  and,  for  the  reason  already 
assigned,  will  not,  in  any  event,  and  in  reference 
to  the  intervening  estates,  consolidate  with  the 
estates  for  life  limited  to  the  husband  and 
wife  (g).  After  the  death  of  the  husband  or  of 
the  wife,  and  the  determination  of  the  inter- 
mediate estates^  the  estate-tail  may  execute  into 
possession  by  merging  the  estate  for  life  of  the 
survivor  of  the  husband  and  wife  (A). 

In  those  instances  in  which  the  husband  and 
wife  have  a  joint  estate  for  their  lives,  with  a 
remainder  to  their  heirs  of  their  bodies  expect- 
ant on  one  or  more  intervening  estates,  the 
estate-tail  will  execute  into  possession  on  the 
determination  of  the  intervening  estates,  al- 
though the  husband  and  wife  are  both  living 
at  that  time,  because  the  nature  and  quaUty  of 
both  estates  is  the  same  ;  for  they  are  jointly 
seised  of  one,  as  well  as  the  other  estate. 

When,  in  reference  to  each  other,  the  hus- 
band or  wife  is  alone  made  tenant  for  life,  and, 

(g)  3  Convey,  (on  Merger.) 

(A)  Fearae,  6th  Edit.  C4.    3  Convey,  (on  Merger.) 
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afterwards  in  the  same  deed  or  will^  there  is 
a  limitation,  by  the  same  or  a  distinct  clause^ 
to  the  heirs  of  the  body  of  the  husband  and 
wife,  the  husband  and  wife  will  not  have  an 
estate-tail. 

The  gift  to  the  heirs  (i)  entitles  the  persons 
who  on  the  death  of  the  husband  and  wife 
shall  answer  this  description,  and  these  persons 
will  take  originally  in  their  own  right  as  pur-  ^ 
chasers. 

In  the  mean  time,  till  the  death  of  the  sur-»     / 
vivor  of  the  husband  and  wife,  the  limitation 
to  the  heirs  will  pass  a  contingent  remainder    ', 
for  want  of  the  existence  of  a  person  in  whom 
the  description  of  heirs  of  the  bodies  of  the 
husband  and  wife  may  be  fulfilled  (k)^ 

Under  the  rule  nemo  est  hares  vheniiSy  that 
description  cannot  be  ftilfiUed  in  any  person 
during  the  life-time,  either  of  the  husband  or 
wife. 

When  the  gift  b  (/)  to  heirs  general  or  spe- 
cial of  the  body  or  bodies,  in  remainder  of  an 
estate  or  estates  for  life  to  the  person  or  several 
persons  to  whose  heirs  the  gift  is  made,  the 
nomination  of  the  heirs  merely  ascertains  the 
duration  of  the  estate  of  the  ancestor,  or  of 
the  several  ancestors,  and  the  heirs  are  to  take 
in  succession  by  descent,  and  not  in  their  own 
right,  or  by  purchase. 

(i)  Lane  v.  Pannel,  I  Rol.  Rep.  438 ;  Frogmorton  v,  Wharrei/j 
3  Wils.  135,  144;  3  Bl.  Rep,  7^8;  Djer,  99  a.  b.  Denn  ▼* 
GUlot,  2  T.  Rep.  431. 

(*)'  1  Fearne,  6,  (/)  1  Vol.  p.  273. 
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The  case  is  widely  different  when  either  a 
husband  or  wife  singly  has  an  estate  for  life, 
and  the  subsequent  limitation  is  to  their  heirs 
of  their  bodies ;  inasmuch  as  the  persons  who 
are  to  take  under  the  second  gift,  ar^e  to  stand 
in  the  united  relation  of  heirs  to  the  husband 
and  wife,  and  no  estate  of  freehold  is  limited  to 
one  of  them  so  as  to  bring  the  rule  in  Shellejf's 
case  into  operation  {rn). 

On  the  difference  of  construction  eichibited 
by  the  several  cases,  the  conclusion  is,  that 
though  every  person  may  so  far  be  supposed  to 
carry  his  own  heira,  &e.  (n)  in  himself  during 
his  life,  as  that  a  limitation  to  them,  where  he 
t^kes  a  preceding  freehold,  n^ay. vest  in  himself; 
yet  no  person  can  be  supposed  to  include  in 
himself  the  heirs»  &c.  of  himself  and  of  some 
other  person ;  and  hence  tlie  decisions,  that  if 
thegifts  to  the  parent  or  ancestor  fail  either  by 
lapse  in  the  hfe-time  of  a  testator,  or  by  any 
other  means,  the  heirs  of  the  Ijody  cannot  take 
in  their  own  right,  since  there  was  not  any  gift 
to  the  heirs  as  purchasers.    . 

But  when  the  heirs  of  the  body  are  to  take 
by  way  of  purchase  (o)^  and  in  their  own  right, 
the  death  of  the  ancestors^  in  the  life-time  of  a 
testator,  will  not  disappoint  the  gift  to  the 
heirs  of  the  body. 

(m)  Lane  v.  Pafmei,  i  RoH.  Rep.  4384  frcgvnciHan  r. 
Wharrey^  3  Wile-  185,  144;  a  Bl.  Rep.  788. 

(»)  Fearne,  4^. 

[p)  Hodgson  V.  Ambrose,  Dougl.  337 ;  Warner  v.  WhiUj  cited 
6  Term  Rep,  5185  Denn  ▼.  BagshanOf  6  Term  Rep.  51 2» 


AS   TO    ESTATES    TAIL.  448 

The  limitatioqs  which  have  been  stated  show 
the  construction  of  law  on  gifts  to  the  heirs  of 
the  bodies  of  husband  and  wife  jointly ;  with  a 
view  to  the  difference  of  a  preceding  estate  for 
life,  taken  by  the  husband  and  wife  jointly,  or 
by  one  of  them  alone,  and  of  several  precede 
ing  estates  for  life,  taken  by  the  husband  and 
wife  distinctly* 

A  gift  to  a  man  and  his  vnfe  generally  (p), 
or  for  their  lives,  and  to  the  heirs  of  the  hus^ 
band  or  wife  alone,  and  not  of  the  husband 
and  wife;  or  of  one  of  them  by  the  other 
of  them;  and  either  by  the  same  clause  in 
which  the  estate  for  their  lives  is  limited,  or  by 
a  distinct  clause,  is  different  from  either  of  those 
gifts  which  have  been  stated. 

The  nature  and  extent  of  a  gift  in  this  form 
is  to  be  noticed  in  this  place. 

By  the  gift  to  the  husband  and  wife,  they 
jointly^  as  between  themselves,  or  rather  by  en- 
tireties, have  an  estate  for  their  lives,  and  the 
limitation  to  the  heirs  will  vest  an  estate-tail 
in  the  ancestor,  with  reference  to  whom  the 
term  heirs  is  used« 

Whether  the  ancestor  will  have  an  estate-- 
tail  in  possession  or  in  remainder  will  depend 
on  the  relative  state  of  the  limitation  to  the 
heirs,  in  regard  to  the  limitation  to-the  husband 
and  wife  for  life. 

Whep  there  are  not  any  intervening  re- 
mainders, or  there  are  such  remainders  and 

ip)  Roc  V.  Autrop,  2  BL  Rep.  1238. 
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they  determine^  the  estate-tail  will,  as  to  the 
ancestor  and  every  other  person  besides  the 
joint-tenant  for  life,  be  executed,  in  the  ancestor 
so  as  to  be  deemed  an  estate-tail  in  possession ; 
and  M^hen  there  are  intervening  remainders,  and 
while  they  are  subsisting,  the  ancestor  will 
have  an  estate-tail  in  remainder. 

The  husband  and  wife  are,  as  between 
themselves,  joint-tenants,  or  rather  tenants  by 
Bntireties  for  their  lives;  and  the  limitation  to 
the  heirs  of  the  body  of  one  of  them  will  not 
affect  the  other,  but  the  right  of  having  the 
entire  tenement  by  survivorship  will  take  place  { 
and  should  the  ancestor  to  whose  heirs  the 
limitation  is  made,  die  in  the  life-time  of  his 
companion,  the  heirs  will  have  an  estate-tail  in 
remainder. 

Although  the  limitation  to  the  heirs  pre^ 
scribes  that  these  heirs  shall  be  the  issue  of  the 
bodies  of  the  husband  and  wife,  yet,  if  they 
are  to  be  the  heirs  of  one  of  these  persons  to 
be  begotten  between  them,  and  are  not  to  be 
the  heirs  of  both  of  them,  then  the  gift,  so 
far  as  it  comes  within  the  scope  of  the  present 
observations,  will  receive  the  same  contruction 
as  a  gift  to  a  man  tind  his  wife,  and  the  heirs  of 
one  of  them,  of  his  or  her  body,  with  a  speci- 
fication of  the  person  by  whom  or  on  whose 
body  the  heirs  shall  be  begotten. 

As  equally  applicable  to  all  estates-tail  {q)j 
under  whatever  denomination  they  may  fall,  it 

{q)  See  F.  N.  Bt  on  Formedom*^ 
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is  material  to  observe,  that  when  two  or  more 
persons,  who  are  the  issue  in  tail,  and  therefore 
seised  in  coparcenary,  make  partition  by  agree- 
ment, and  it  must  be  understood,  without 
eonveyance,  and  one  of  them  dies  without 
issue,  the  share  allotted  to  that  person  will 
devolve  to  those  persons  who  at  that  time  are 
the  issue  in  tail,  inheritable  under  the  form, 
of  the  gift,  for  the  estate-tail  is  not  deter- 
mined. 

From  this  case  the  conclusion  to  be  drawn,  is, 
that  notwithstanding  the  partition,  tlie  right  of 
succession  under  the  entail  is  not  by  any 
m^ans  abridged ;  and  that  the  persons  to  whom 
shares  are  allotted,  are  seised  to  them  s^nd  the 
heirs  inheritable  to  the  entail,  and  not  merely 
and  simply  to  themselves  and  the  heirs  of  their 
own  bodies. 

It  was  deemed  necessary  to  notice  this  case^ 
that  no  inference  of  a  contrary  tendency  might 
be  drawn  from  a  partition  between  tenants  for 
lives  as  noticed  in  the  chapter  on  Estates  of 
that  description. 

To  the  several  species  of  estates^tail .  which 
have  have  been  njpticed  may  be  added  an 
estate- tail  to  a  person  and  the  heirs  of  his  body^ 
being  Protestants^  or  to  a  person  and. the  heirs 
of  his  body  tenants  of  the  manor  of  Dale. 

Of  this  description  is  the  entail  of  the  Crown 
of^  England,  viz.  to  the  Friacess  Sophia  of 
Hanover,  and  the  heirs  of  her  body  being  Pro- 
testants. 
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This  is  in  legal  effect  an  estate-^tail,  quali- 
fied as  to  the  character  of  the  persons  who 
may  give  continuance  to  the  estate-tail.  In 
some  degree,  but  not  wholly,  it  may  be  arranged 
under  the  class  of  estates^^tail  qualified  as  to  the 
degree  to  which  they  may  descend. 

So  a  gift  to  a  man  an{i  the  heirs  of  his  body 
for  years  is,  it  should  seem,  a  tail  determinable(r). 

From  the  peculiar  qualities  of  an  estate^ 
tail,  and  on  principle,  the  same  reasoning  must 
apply  to  conditional  fees;  an  estate  may  be 
limited  to  a  man  and  the  heirs  of'  his  body,  or 
the  heirs  male  of  his  body,  being  Protestants, 
or  being  tenant  or  tenants  of  the  manor  of 
Dak  J  with  or  without  any  other  qualificlttion. 

Under  such  an  entail  no  heirs,  exeept  of  the 
given  description,  can  succeed  as  heirs;  and 
a  younger  son  answering  the  description 
may  take  as  heir  under  the  entail^  because 
the  elder  son;  or  if  he  be  dead,  the  heir  of  his 
body,  does  not  answer  the  description* 

Again,  the  estate  will  continue  as  long  as 
there  shall  be  any  heir  of  the  body  of  Uie 
giveii  description,  although  there  may  be  an 
elder  branch  of  the  hmily  not  answering  the 
description. 

Again ;  the  estate  will  determine  in  case^  and 
only  in  case,  there  shall  be  an  inteiruption  to* 
the  descent,  viz.  when  there  shaJl  for  a  time 
be  no  heir  of  the   given  description;  and  on 

(r)  Cro.  Jac.  62;   Moor,  773;    10  Rep.  87;  Com.  Dig. 
Derise,  N.  s. 
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the  principles  of  tenure,  as  applicable  to  grants, 
the  date  of  livery,  &c.  the  estate  Once  de'* 
termined  could  not  revive,  except  that  the 
existence  of  issue  in  ventre  sa  mere  might' 
possibly  preserve  the  continuance  of  the  estate. 
That  is  a  difficulty  ;  and  it  is  also  a  point 
of  nicety  ivhether  a  grandson  would  take 
as  heir  under  the  entail  in  the  life-time  of 
his  pareat,  because  the  grandson  answered  the 
description  in  the  gift,  while  that  description 
was  not  fulfilled  in  the  person  of  his  parent. 
There  is  great  reason  to  suppose,  that  the  grand- 
son  could  not,  under  such  circumstences,  miEtke 
out  a  title  in  himself  as  heir  under  the  entail. 

On  estates^tail  which  are  determinable,  or 
qualified,  in  respect  of  the  heirs  wh^  may  suc<< 
ceed,  for  example,  Protestcmts^  there  is  a  great 
difference  between  such  estates  and  estates  in 
fee  with  a  like  qualification. 

An  estate  in  fee  will  determine  when,  the  next 
heir  does  not  answer  the  description-in  the  grant, 
and  the  fee  so  determined  will  not  revive;  and 
therefore  if  diere  should  be  a  grant  or  devise  to 
a  person  and  his  heirs  being  Protestants  j  or  being 
tenants  of  the  manor  of  Dale^  or  the  like, 
the  grant  would  determine  when  any  other 
person  than  the  heir  for  the  time  beings  should 
be  the  tenant  of  the  manor  of  Dale;  orivhen  it 
should  happen  that  the  first  heir  in  the  line  of 
succession  should  not  be  a  Protestant. 

Although  a  person  more  remote  in  the  line 
of  heirs  should  be  a  Protestant,  or  should  be  a 
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tenant  of  the  manor  of  Dale^  that  circumstance 
would  not  entitle  him  to  take  as  heir;  nor 
would  it  give  continuance  to  the  estate^  for  he 
is  not  heir. 

Suppose  that  under  a  gift  to  a  man  and  his 
heirs  of  his  body  begotten  by  his  son ;  the 
son,  from  whose  body  the  issue  are  to  proceed, 
should  survive  his  father,  so  that  at  the  death 
of  the  father,  there  should  not  be  any  heir 
of  the  son  (for  till  the  death  of  the  son  there 
cannot  be  any  person  who  can,  under  this  gifV, 
assume  on  himself  the  title  of  heir),  a  ques- 
tion might  be  made,  whether  tlie  estate  was  not 
determined  by  a  fiulure  of  issue.  There  is  not 
any  adjudication  directly  on  the  point,  and  for 
that  reason  nothing  can  be  said  positively  as 
to  the  law  on  a  case  with  these  circumstances. 

The  case  of  Repps  v.  BanJiam  (s)  seems,  by 
analogous  reasoning,  to  be  an  authority,  and 
according  to  that  case  the  estate  created  by 
this  gift  will  determine  in  the  event  of  the 
death  of  the  father  in  the  life*time  of  his  son. 
1st.  Because  there  is  not  any  one  in  essCj  or 

rerum  naturd^  to  continue  the  estate. 
2dly.  Because  an  estate  cannot  cease  at  one 
time,  and  be   in  existence  at  another 
time. 

To  an  argument  grounded  on  the  authority 
and  principle  of  the  case  in  Yekerton^  it  might 
be  answered  that  it  is  not  merely  because  they 
are  the  hpirs  of  their  father  that  the  children  of 

(«)  Yelv.iji. 
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the  son  are  to  be  efititled  under  the  form  of  the 
gift.  These  issue  are  to  take  as  the  heirs  of 
their  grandfather,  and  not  of  their  father;  and 
for  the  purposes  of  the  gift  the  issue  of  the 
son  may,  under  its  special  form,  be  the  heirs 
of  their  grandfather  in  the  life-time  of  their 
parent ;  for  this  case  in  no  respect  differs  from 
those  cases  in  which  sisters  may,  on  the  special 
penning  of  the  gift,  in  tail,  take  in  the  life-time 
and  to  the  exclusion  of  their  brothers,  who  are 
the  general  heirs  of  their  common  parent. 

There  is  still  greater  difficulty  in  deciding  on 
the  effect  of  such  a  gift,  when  the  fathei*  dies 
in  the  life-time  of  the  son ;  and  at  the  death  of 
the  father  the  son  has  not  any  child: 

The  conclusion  most  consonant  with  the 
general  principles  of  law  is,  that  under  such 
circumstances  the  estate-tail  will  determine, 
never  to  revive,  notwithstanding  the  subsequent 
birth  of  issue  to  the  son. 

On  estates-tail  so  qualified  as  to  admit  a 
more  remote  issue,  in  preference  to  more  im- 
mediate issue,  the  following  observations  may 
be  useful : 

A  gift  to  a  man  and  his  heirs  of  his  body  to  ; 
be  begotten,  extends  ias  well  to  the  children 
born  before  the  gift  as  to  those  which  are  born  . 

afterwards  (0* 

So  as  to  a  gift  to  the  heirs  of  A.  pracrcatis  ^ 
or  •  procreandis^  for    procreandis    extends    to 

(i)  1  Inst  io  b ;  Com.  Dig.  Estate,  B.  3. 
(ic)  Temp.  Talb.  31. 
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issues  born  before,  as  well  as  procra^  to 
issues  afterwards  (x).  So  to  A.  for  life,  «uid 
afterwards  to  the  heirs  of  A.  procreatisj  or  pro^ 
creandisy  and  for  want  of  such  issue  to  B.  shall 
be  a  general  estate-tail,  descendible  to  all  the 
issue  without  exception  (y). 

And  in  like  manner,  under  a  gift  to  a  man 
and  his  heirs  of  his  body  begotten^  children 
bom  after  the  ^ft  may  succeed  to  the  entail. 

There  is  a  case  in  3  Leon.  87,  which  prima 
fade  seems  to  the  contrary  of  this  position.  In 
reality  it  is  not  of  this  tendency. 

In  that  case  there  was  a  gift  by  feofiment  to 
uses,  to  the  heirs  of  a  man  in  postervm  (angUci 
thereafter  to  be  begotten);  and  Lord  Hale 
understood  the  case  to  have  been  so  determined 
as  if  the  children  bom  before  the  gift  were 
excluded,  by  reason  of  the  words  m  posterum. 
From  the  state  of  the  case  in  the  report 
nothing  decisive  can  be  collected. 

Wrayy  indeed,  said,  (t)  "  That  the  land  should 
go  to  the  son  born  after  the  fooffinent,  for  that 
the  word  in  posterum  was  a  forcible  word  to 
create  an  inheritance,  and  that  without  that 
it  had  been  a  general  entail.'' 

In  this  case  tbe^  question  arose  on  a  feoff- 
ment to  uses.  The  feofibr  having  two  aons^ 
limited  the  use  to  the  younger  son,  and  the 
limitation,   on   which    the  doubt  arose,    was 

(x)  1  Inst.  30  b.  Com.  Dig.  Estate,  B.  3. 
(^)  R.  1  Ch.  Rep.  213 ;  HehbUthmaUe  v.  Cartmrighi^  Cfls.  Temp. 
Talb.  31 ;  Com.  Dig.  EstateSi  B.  3 ;   AnnotatioDS,  1  Inst  20  b. 
(r)  3  Leon.  37. 
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made  by  way  of  remainder  to  the  use  of  the 
heirs  of  the  body  of  the  feoffee,  to  be  thereafter 
begotten.  The  point  to  be  determined  was, 
whether  the  eldest  son  of  the  feoffor,  or  a  son 
bom  after  die  date  of  the  feofiment»  had  the 
better  title ;  and  it  was  adjudged  in  favour  of 
the  aiier^born  son. 

According  to  this  determination  the  jieir^ 
were,  by  the  terms  of  the  gift,  to  take  as  pur- 
chasers, and  the  words  which  named  the  h^irs 
were  understood  to  describe  the  persons  who 
were  to  be  entitled,  and  they  were  deemed  suffi- 
ciently pointed  to  the  future  issue  of  the  feoffor 
to  exclude  the  squs  already  born. 

Hebblethwaite  and  Cartzmght  (jb)  was  to 
this  efiect :  A»  on  his  marriage  settled  laud^ 
to  the  use  of  himself  for  life,  remainder  to  his 
first  and  other  sons  in  tail^male,  remainder  to 
trustees  for  1,000  years,  remainder  to  his 
brother  C.  for  life,  remainder  to  the  heirs  male 
of  his  body  thereqfter  to  be  begotten ;  and  by 
the  trusts  of  the  term,  he  prp^ided^  that  if 
thera  should  be  np  90ns  of  hiv  marriage^  ppr- 
tions  should  be  raided  for  his  daughter?  by  tb? 
profits,  or  mprtgage  or  sal^,  ajid  that  the 

term  should  be  void  if  the  father  should  prefer 
them  ia  marriage  mth  pprtion^  ei^uivalent,  or 
the  remainder-man  should  pay  them  sm;^h  por« 
tions.   The  wife  died9  Reaving  no  son,  but  three 

(b)  Cbb.  Tonp.  Talb.  31 ;  Maule  ▼.  Sdvjyny  128;  Lomix  ▼' 
Holmdcn,   1  Yes.  Sen.  990. 
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daughters ;  it  was  held  that  C.  took  an  estate* 
tail,  and  that  the  words  hereafter  to  he  begotten 
did  not  exclude  the  children  bom  before  the 
settlement. 

In  all  these  cases,  the  words  heirs  of  the 
body  were  zpords  of  limitation^  while  in  the  case 
cited  from  Leonard^  they  were  words  of  pur^ 
chase ;  and  this  circumstance  materially  distin-* 
guishes  one  case  from  the  other. 
'  It  is  an  important  consideration  that  alt 
qualified  and  determinable  estates-tail  may> 
by  means  of  a  common  recovery,  become  abso- 
lute estates  in  fee-simple ;  while  a  determinable 
or  qualified  fee,  not  being  an  estate-tail,  cannot 
become  absolute  or  discharged  from  its  colla- 
teral quality,  without  a  release  of  the  |>om*- 
biliti/  of  reverter^  or  its  descent  to  the  owner  of 
the  determinable  fee,  or  the  event  which  is  to 
take  from  the  estate  its  determinable  or  defta- 
sible  quality  (d). 

Let  it  however  be  remembered  that  a  com- 
mon recovery  duly  suflfered  by  a  tenant  in  tail 
will  discharge  the  estate-tail  from  all  these 
determinable  and  defeasible  qualities.  This 
point  will  be  more  fully  discussed  in  the  next 
chapter. 

The  several  species  of  estates-tail  have  now 
been  examined. 

From  the  propositions  which  have  been  ad-^ 
vanced,  it  will  appear  that    there  may  be  as 

(d)  1  Vol.  S3,  3g. 
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many  rules  of  succession,  as  there  are  species  of 
estates-tail. 

Extraordinary  as  it  may  seem,  the  questions 
which  arose  on  this  statute  within  the  first*  fifty 
years  after  it  was  passed  into  a  law  were  very 
few;  in  more  piodern  times  the  number  has 
greatly  increased. 

.  Till  the  reign  of  Edward  IIL  (e)  it  had  not 
been  determined  that  a  gift  to  a  man  and  his 
heirs  male  of  his  body  was  a  good  limitation 
to  confine  the  estate,  in  the  course  of  its  de- 
scent, to  persons  of  that  particular  sex. 

And  for  a  long  series  of  years  it  was  doubted 
whether  there  .could  be  an  entail  to  keep  the 
succession  in  the  line  of  females,  descended 
through  females. 

The  statute  (/)  was  considered  as  a  family 
law,  to  preserve  the  property,  and  maintain 
the  grandeur  of  the  nobles  and  great  men  of 
those  days.  For  that  reason,  and  from  the 
inclination  of  mankind  in  general  to  perpetuate 
their  property  in  their  families,  the  statute  was 
liberally  expounded.  It  was  considered  to  be 
a  remedial  law,  and  extended  to  every  case 
by  which  a  limited  fee^  restricted  to  issue  was 
given,  in  whatever  terms  the  gift  was  ex- 
.  pressed^ 

Under  this  statute  every  person  might  dis- 
pose of  his  real  property,  being  tenements,  in 

(e)  See  the  Year  Booki • 

(f)  1  Dongl.  on  Cont.  Electionsy  Introd.  p.  8 ;  i  Burr.  115 ; 
^  per  Ld.  Mansfield ;  Erskme's  Ortt.  at  Cambridge. 
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the  manner  most  agreeable  to  his  inclination^ 
and  prescribe  whatever  order  of  succession  his 
imagination  could  suggest. 

The  grievances  of  these  entails  were  sensiblj 
felt  by  the  greater  part  of  the  people,  amd  the 
courts  of  justice  became  as  solicitous  to  restore 
the  poorer  of  alienation  as,  in  the  first  instance, 
they  had  been  to  abridge  it.  The  Crown  was 
particularly  concerned  in  avoiding  that  quality 
of  entails  which  rendered  them  unalienable  and 
not  forfeitable. 

The  aristocracy  of  this  kingdom  was,  under 
the  statute  of  entails,  rendered  less  dependent 
on  and  fe«r  more  formidable  to  the  Crown. 
No  forfeitures  were  incurred  for  treason ;  and 
the  barons,  by  retaining  their  property  unalien- 
able, had  the  power  to  sustain  the  consequence 
of  their  families*  Each  successive  generation 
was  certain  of  enjoying  the  property  of  his 
ancestors ;  and  there  was  little  or  no  property 
to  be  distributed  among  the  people  at  large. 

To  raise  a  competition  between  the  mercan- 
tile part  of  ike  cowmnnity^  and  the  overgrown 
nobility,  was  now  an  object  of  state.  In  his 
oration  at  Cambridge^  Mr.  JSr^^ne,  that  late 
diistingaished  ornament  of  the  English  bar,  in 
treating  of  the  statute  de  donis  as  a  great  ba¥- 
rier  to  the  advances  of  liberty  among  finglish- 
men,and  as  obtained  from  Edward  L  conttary  tp 
the  notions  of  policy,  has  vrith  great  semblance 
of  justice  observed,  that  even  the  Grown  of 
England  had  not  siufficient  strength  to  open 
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that  liberty  which  sprung  up  from  the  dissemi- 
nation of  property;  and  he  concludes,  that  if 
Edward  I.  could  have  resisted  the  law  of  en- 
tailsy  which  he  describes  as  wrested  from  him 
by  his  barons,  to  perpetuate  their  estate  in  their 
ikmilieS)  the  English  constitution,  from  a  nearer 
equilibrium  of  property,  had  suddenly  arisen 

to  perfection. 

It  is  highly  probable,  as  formetly  noticed  (g)> 
*'  That  the  feudal  law  originally  gave  rise  to 
limitations  in  tail;   and  this  observation  re-  ^ 

ceive^  some  weight  from  the  analogy  of  the 
term  doQatioUj  as  used  among  feudists ;  and  the 
terms  donor  and  doneCf  as  applied  to  estates- 
tail. 

It  is  certain  that  among  the  feudists,  the 
auccession  under  some  gifts  was  wholly  con- 
ducted by  males  (A) ;  and  that  the  words  of 
donation  did,  in  all  cases,  prescribe  the  order 
and  course  of  descent. 

Moreover,  under  the  original  establishment 
of  an  hereditary  right  (0>  the  succession  was 
confined  to  the  sons  who  were  the  immediate 
children  of  the  feudatory-  To  enable  the 
grandchildren  to  take,  it  was  found  necessary 
to  make  a  constitution  for  the  purpose;  and 
under  this  constitution,  the  grandsons  of  the 
feudatory  (A:)  were  admitted  to  the  succession ; 

(g)  Wrighfs  Ten.  16;  i  Dougl.  Elect  p.  67. 

(A)  Burr.  115.        (1)  See  GUb.  Ten.  9;  7  Vin.  Ab.  568. 

ik)  1  Dougl.  Elect,  p.  07* 
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and  on  failure  of  grandsons  the  brothers  of 
the  feudatory  were  allowed  to  be  heirs. 

A  most  important  alteration  was  eiSected  by 
the  statute  dedonis.  That  statute  is  generally  sup- 
posed to  have  converted  the  conditional  fee  of 
ancient  times,  into  the  qualified  fee  or  estate- 
tail  of  modern  times ;  and  to  have  rendered  this 
qualified  fee  a  particular  estate^  admitting  of 
successive  remainders  ;  as  estates  for  life  and  in 
tail ;  or  of  each  or  either  description,  with  or 
without  an  ultimate  remainder  in  fee ;  and  when 
the  fee  was  retained  by  the  donor,  thb  fee, 
instead  of  being  a  possibility  of  reverter,  be- 
came an  actual  estate,  denominated  the  reoer-- 
mn  in  fee. 

And  the  owner  of  this  fee,  whether  it  was  a 
remainder  or  a  reversion,  was,  as  a  consequence, 
at  liberty,  by  a  new  grant,  even  while  the  par- 
ticular estates  continued,  to  create  a  new  series 
of  limitations  for  life  and  in  tail ;  and  might 
give  the  ultimate  fee  as  a  remainder^  or  might 
retain  it  as  a  reversion. 

These  successive  estates,  -  with  the  various 
rules  ingrafted  on  the  law  by  the  statute  de 
donisj  or  of  entails,  with  the  various  expositions 
of  the  statute;  and  the  consequence  which  the 
statute  induced ;  and  the  introduction  of  6nes 
with  proclamations  as  a  bar  to  ^itails(Q  ;  and 
the  introduction  of  the  fictitious  proceeding 
by  common  recovery,  as  a  species  of  assurance, 

(0  4  H.  VU.  c.  34-  3«  H.  Vm.  c.  36. 
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and  the  means  of  barring  the  estate-tail,  and 
the  subsequent  remainders  and  reversion,  and 
all  limitations  subsequent  or  collateral  to  the 
estate-tail,  have  extended  the  laws  of  property 
into  a  system  of  great  refinement ;  far  beyond 
the  comprehension  of  ordinary  minds ;  and  have 
involved  the  titles  to  projterty  in  that  state  of 
complication  and   difficulty,   and   consequent 
litigation,  delay  and  expense,  which  are  at  the 
moment,  while  these  observations  are  writing 
the  subject  of  great  and  universal  complaint. 
These  inconveniences  have  prepared  the  mind 
of  the  PubUc  to  require  a  modification  of  the 
system ;  and  the  simplification  of  titles ;  so  tha,t 
sales  may  be  effected,  and  purchases  completed 
with  greater  fSacility,  and  purchasers  may  be 
rendered  more  secure  in  the  enjoyment  of  pro-^ 
perty  acquired  by  the  fruits  of  hard-earned 
industry.    And  the  Author  of  this  ELssay  is 
employing  a  portion  of  his  time  in  assisting 
in  the  accomplishment  of  this  great  and  useful 
work  of  reform. 

Even  Lord  Coke  (m)  in  his  time  observed, 
as  already  noticed  in  chap.  9*  that,  '^  When  all 
estates  were  fee-simple  then  were  purchasers 
sure  of  their  purchases,  farmers  of  their  leases, 
creditors  of  their  debts,  the  king  and  lords  had 
their  escheats,  forfeitures,  wardships,  and  other 
profits  of  their  seigniories ;  and  for  these  and 
other  like  cases,  by  the  wisdom  of  the  common 

(m)  1  lost.  8.  ig  b. 


458  AS   TO   ESTATES    TAIIi. 

law,  all  estates  of  inheritance  were  fee-simple ; 
and  what  contentions  and  mischiefs  have  crept 
into  the  quiet  of  the  law  by  these  fettered  in- 
heritances daily  experience  teacheth  us/^ 
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CHAPTER  X. 

On  the  effect  of  different  Assurances^  and  in 
particular^  fines  and  Recoveries^  by  Tenant  in 
Tail. 

It  is  of  the  first  importance  to  understand 
the  powers  of  alienation  by  tenant  in  tail. 

lliat  subject  has  received  a  large  portion  of 
attention  in  the  First  and  Second  Chapters  on 
Conveyancing,  and  also  in  different  parts  of 
the  Essay  on  Abstracts  of  Title.  It  will  be 
expedient  therefore,  on  the  present  occasion, 
only  to  add  a  short  or  summary  view  of  the 
learning  on  this  subject,  as  originally  published 
in  the  Tract,  now  out  of  print,  on  Cross^remain- 
ders,  and  on  the  effect  of  Fines*  Recoveries 
and  other  Assurances  by  Tenant  in  Tail, 
&c.  &c. 

By  the  statute  de  danis,  it  is  provided,  t|;iat 
a  fine  levied  by  tenant  in^tail  shall,  ipso  jure^ 
be  of  no  effect.  In  the  construction  of  the 
statute,  it  was  held  that  the  fine  was  not  ac^ 
tually  void.  It  was  only  voidable ;  and  even 
diis  restraint  has,  under  certain  circomstances, 

been  relaxed. 

Notwitiistanding  the  statute,  tenant  in  tail 
continued  owner,  with  a  power  of  alienation  in 
fee,  subject  to  be  defeated  by  his  issue,  and 
the  persons  in  remainder  or  reversion. 
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The  invention  of  common  recoveries,  and 
the  statutes  making  fines  with  proclamations  a 
bar  to  the  issue,  have  put  the  issue  completely 
in  the  power  of  their  ancestor.  And  it  is  of 
particular  importance  (because  the  subject  fre- 
quently occurs  in  practice)  to  mark  with  pre- 
cision, the  distinct  estates  which  pass  by  the 
conveyance  of  tenant  in  tail,  when  it  imports 
to  be  a  disposition  of  the  fee. 

First.  A  common  recovery  by  tenant  in  tail, 
(if  duly  suffered)  has  the  effect  to  bar  his 
estate-tail,  and  all  remainders  over,  and  re- 
version depending  on  that  estate  ;  and  all  con- 
ditions, and  collateral  limitations,  annexed  to 
the  same  estate. 

And  no  condition  or  limitation,  either  in  a 
common-law  conveyance,  or  in  a  conveyance 
under  the  statute  of  uses ;  or  in  a  declaration 
of  uses ;  or  in  a  will ;  can  take  from  a  tenant  in 
tail  the  right  of  aliening  by  a  common  re- 
covery. The  operation  of  that  assurance  is  in 
effect,  to.  extend  or  enlarge  the  estate-tail  into 
a  fee-simple  (n). 

But  by  suffering  a  common  recovery,  tenant 
in  tail  cannot  derogate  from  his  own  acts ;  or 
discharge  the  fee  acquired  under  the  recovery 
from  the  incumbrances  which  affected  the 
estate-tail.      After  a    recovery,   the  time   or 

* 

(n)  Roe  ex  dem.  Crow  v.  Baldwerep  $  Term  Rep.  ill.  lu 
operation  18  sometimes  accounted  for,  as  a  conreyance  excepted 
out  of  the  statute  de  danisf  5  T.  Rep.  1 1 1. 
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oi;i^ner8hip  of  the  estate-tail  continues ;  and  the 
operation  of  the  recovery  is  to  take  from  that 
estate  the  privileges  and'  qualities  annexed  to 
the  same,  by  the  statute  de  doms^  in  fietvour  of 
the  issue,  and  of  the  reversioner  and  remainder^ 
man.  It  is  a  mode  of  assurance  by  which 
tenant  in  tail  may  alien  in  fee-simple.  As 
observed  by  Chief  Justice  Lee^  in  Martin  v. 
Strachan  (a),  a  common  recovery  passes  not  a 
base  fee,  but  a  iuU,  absolute,  unlimited  and 
rightful  fee,  and  is  to  be  considered  as  the  , 
proper  conveyance  of  a  tenant  in  tail,  and 
passes  the  fee  in  the  same  manner  as  the  fee  is 
passed  by  a  feoffment  of  tenant  in  fee. 

Secondly.  A  fine  must  be  considered  either 
as  creating  a  discontinuance^  or  operating 
merely  as  a  conveyance.  In  the  first  instance 
it  carves  out  a  new  title  in  fee-simple,  without 
conveying  the  tide  under  the  old  fee-*simple. 
In  the  other  instance^  a  fee  determinable  on 
the  failure  of  the  issue  inheritable  under  the 
entail  is  conveyed.  A  feoffment  has  the  like 
operation,  with  the  like  distinction  between  its 
effect  as  a  convofanccj  and  as  creating  a  discon- 
ttnnance. 

Thirdly.  Assurances  by  lease  and  releascj 
confirmation  in  enlargement  of  an  estate,  grant, 
bargain  and  sale,  covenant  to  stand  seised  to 
uses,  are  all  mere  modes  of  conveyance ;  and 
all  these  assurances  have  their  effect  by  passing 

(n)  5  Term.  Rep.  log. 
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a  fee  determinable  on  the  death  of  the  tenant 
in  tail,  and  the  failure  of  those  issue  who  are 
inheritable  under  the  entail. 
;  On  a  conveyance  by  fine,  it  must  also  be 
observed,  that  if  the  fine  be  levied  with  pro* 
clamations,  pursuant  to  the  statutes  of  4  Hen. 
VII.  and  32  Hen.  VIII.  the  right  of  the  issue 
under  the  entail,  will  be  wholly  defeated ;  but 
when  the  issue  are  not  barred  (and  they  are 
not  barred  unless  there  is  a  common  recovery, 
or  fine  with  proclamations,  or,  in  some  special 
cases,  a  warranty),  they,  on  the  decease  of  the 
tenant  in  tail,  by  whom  the  alienation  is  made, 
™Ay>  hy  their  entry,  when  there  is  not  any 
discontinuance ;  and  by  their  action,  when  there 
is  a  discontinuance,  defeat  the  estates  of  the 
person  claiming  under  the  alienation  pf  the 
tenant  in  tail. 

This  observation  equally  applies  to  all  the 
other  modes  of  conveyance  already  enumerated, 
aMl  which  operate  by  way  or  in  the  nature  of 
a  grant.'  On  the  extent  of  the  estates  which 
actually  pass  by  these  modes  of  assurance 
there  are  several  distinqtimis: 

First.  The  i^ecovery  of  tenant  in  tail,  also  his 
fine,  or  his  feoffment,  when  it  creates  a  dis- 
continuance, passes  an  estate  in  fee-simple; 
and  his  feofiment  or  fine  not  operating  by  way 
of  discontinuance^  and  all  the  other  modes  of 
assurance  of  the  third  class,  pass  determinable 
kts.  For  in  point  of  limitation  of  time,  the 
estates  taken  under  a  common  recovery,  or  a 
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discontinuance  by  fine  or  feoffment^  will  not 
determine  till  the  title  is  impeached,  conse- 
quently the  estate  is  absolute^  though  it  may 
be  deftas^le;  for  a  distinction  deserving  of 
notice  must  be  made  between  estates  which 
are  dettmmwhlei  and  estates  which  are  cfe- 
feasible.  On  the  other  hand,  a  conveyance  by  fine, 
bargain  and  sale,  or  by  lease  and  release,  &c* 
passes  a  fee  of  the  same  extent  only  in  point 
of  time,  as  the  estate  of  the  tenant  in  tail  by 
whom  the  conveyance,  is  made ;  and  therefore 
this  estate  will  determine  when  there  is  a  failure 
of  the  issue  inheritable  under  the  entail. 

The  determination  of  an  estate  depends  on 
its  limitation ;  in  other  words,  on  the  time  lor 
which  it  is  to  continue ;  and,  of  necessity,  tb^ 
estate  must  determine  when  it  has  filled  the 
measure  of  its  duration. 

That  an  estate  is  defeasible  must  arise  from 

» 

some  quality  annexed  to  it ;  as  from  the  cir- 
cumstance of  its  being  attended  with  a  condi- 
tion, or  from  the  nature  of  the  title,  as  being 
open  to  claims  of  persons  who  may  impeach  it. 
But  a  fee-simple,  though  defeasible,  has  not 
any  fixed  boondaiy  fbr  its  determination^  It 
will  continue  £6r  ever,  unless  the  claims  of 
those  who  have  a  better  title  are  enforced  with 
success. 

These  considwations  lead  to  some  observa- 
tions on  the  instances  in  which  preference  is  to 
"be  given  to  a  fine  or  common,  recovery,  as  a 
proper  assurance  by  a  tenant  in  tail,  who  is 
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merely  tenant  in  tail ;  and  also  by  a  tenant  iik 
tail  who  is  also  the  owner  of  the  immediate 
reversion  or  remainder  in  fee. 

As  often  as  any  estate  is  interposed  between 
the  estate^tail  and  the  reversion  or  remainder 
in  fee ;  and  also  as  often  as  the  reversion  or 
remainder  in  fee  is  subject  to  any  charge  or 
incumbrance  which  does  not  affect  the  estate- 
tail,  so  often  a  common  recovery  is  absolutely 
necessary  to  render  the  title  free  from  objec« 
tions.     A  fine  would  be  an  improper  assurance. 
In  the  first  case  it  would  not,  unless  accom- 
panied by  a  common  recovery  as  part  of  the 
same  transaction,  bar  the  intermediate  estates ; 
and  in  the  second  case  its  effect  would  be  to 
merge  the  estate-tail  in  the  reversion  or  re-, 
mainder  in  fee ;  to  accelerate  that  estate,  and 
consequently  to  accelerate  the  right  of  those  in 
^whose  &vour  charges  or   incumbrances  have 
been  created  on  the  reversion  or  remainder  in 
fee  (o).     Some   advantages,  not  common   to 
a  recovery,  are  certainly  to  be  derived  from 
a  fine.     The   convenience  of  levying  a  fine 
in  vacation,   and   with  that  expedition  witl^ 
which  it  may  be  passed  through  its  different 
stages,  renders  it  frequently  the  more  eligible 
assurance.     Its  operation  to  bar  strangers  by  « 
non-claim  also  gives  it  a  claim  to  preference 
over  a  common  recovery,  as  often  as  the  same 
effect  can  be  obtained  from  a  fine  as  from  a 
recovery,  considered  merely  as  a  form  of  con- 
Co)  3  Cony^y.  941* 
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veyance  by  tenant  in  tail.  To  draw  the  line,  in 
which,  with  a  view  to  all  cases,  it  h  most  pru* 
dent  for  a  tenant  in  tail  to  convey  by  fine,'  in 
preference  to  a  common  recovery,  is  attended 
•with  some  difficulty.  Every  case  must  depend, 
materially,  on  it»  own  circumstances.  These 
distinctions  however  may  be  taken.    • 

A  common  recovery  is  the  proper  assurance 
by  tenant  in  tail. 

1st.       When  he  is  merely  tenant  in  tail. 
3d]y«    When  he  has  the  remainder  or  reversion 

in  fee  by  descent. 
Sdly.  When  he  has  the  remainder  or  reversion 
in  fee,  either  by  purchase  or  descent, 
and   that  estate  is   affected    by  some 
charge  or  incumbrance  M'hich  does  not 
affect  the  estate-tail. 
4thly.  When   there  is  an    intervenmg  estate 
between    his    estate-tail    and    his    re^ 
mainder  or  reversion  in  fee;  and  the 
owner  of  the  intermediate  estate  does 
not  concur. 
And  a  fine  is  the  proper  assurance  by  tenant 
in  tail,  when  he  himself  ha^  created  the  entail, 
and  has  also  the  remainder  or  reversion  in  fee 
immediately  expectant  on  the  estate-tail,  and 
there  are  not  any  charges  or  incumbrances  im- 
posed on  the  remainder  or  reversion  in  fee, 
which  do  not  equally  affect  the  estate-tail. 

These  points  involve  learning  of  a  very 
curious  nature.  They  are  also  the  subject  of 
every  day's   practice.     An  elucidation  of  thfe 

VOL.  II.  H  li 
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observations  already  made  may,  on  this  ac^ 
count,  be  useful  to  those  students^  to  whom^ 
from  their  inexperience,  the  reason  of  the  dis* 
tinctions  may  not  be  immediately  obvious. 

Firft^  A  common  recovery  is  the  only  mode 
of  assurance,  by  which  a  tenant  in  tail  can 
rightfully  enlarge  his  estate-tail  into  a  fee- 
43imple. 

This  conclusion  will  appear  from  the  obser- 
vations already  made.  >  A  ^  fine  levied  by  a 
person  merely  tenant  in  tail>  will  not,  in  point 
of  cmiveyance^  enlarge  his  estate'*tail  into  a 
fee-simple.  It  will  confer  a  title  to  a  determi^ 
nable  fee  ;  in  other  words,  to  an  estate  to  con- 
tinue  as  long  as  there  shall  be  issue  inheritable 
under  the  entail :  consequently,  under  these 
circumstances,  preference  is  to  be  giyen  to  a 
common  recovery.  In  shorty  a  fine,  if  intended 
to  convey  the  fee«-simple  merely  under  the 
ownership  of  an  estates-tail,  would  be  an  im- 
proper and  ineffectual  mode  of  assurance. 
There  are  cases  in  which  a  tenant  ip  tail  is  not 
capable  of  duly  suffering  a  common  recovery 
for  want  of  the  concurrence  of  persons  in  whom 
the  estate,  of  immediate  freehold  is  vested.  la 
these  cases,  of  necessity  there  is  not  any  option 
between  a  fine  and  a  recovery ;  and  for  thS& 
reason,  the  tenant  in  tail,  or  the  persons  whp 
are  content  to  purchase  from  him^  must  for  thp 
present  be  satisfied  with,  the  limited  effect  of  a 
fine ;  since  it  is  an  efifectual,  and  at  the  sam^ 
time  the  only,  mode  of  assurance,  by  \ybicU 
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the  tenant  in  tail  can  bind  his  own  issue.  After 
the .  determination  of  the  prev  ious  estate  of 
freehold,  the  title  may  be  completed  by  a  re» 
covery  suffered  by  the  tenant  in  tail,  or  if 
dead,  then^  as  it  is  now  generally  understood, 
by  a  recovery  suflfered  by  his  issue  (p). 

Secondly^  When  tenant  in  tail  has  the  re^ 
mainder  or  reversion  in  fee  by  descent^  a  re- 
covery is  certainly  the  more  ehgible  mode  of 
assurance,  although  there  are  not  any  inter- 
vening estates  between  the  fee  and  the  estate*^ 
tail,  and  although  it  is  well  ascertained  that 
the  remainder  or  reversion  in  fee  is  not  incum- 
JMred  or  devised  from  the  heir.  Under  these 
circumstances  the  efficacy  of  a  fine  to  give  a 
good  title  in  fee-simple  would  depend  on  the 
facts. 

Firsty  That  the  remainder  or  reversion  in 
fee  expectant  on  the  estate-tail  is  actually 
vested  in  the  tenant  in  tail,  and  not  in  any 
person  claiming  under  a  conveyance  or  devise 
by  hk  ancestor. 

Secondly 9  That  the  ancestor  hath  not  given 
any  judgments,  &c.  which  are  a  lien  on  the 
remainder  or  reversion  in  fee,  or  will  give  a 
remedy  against  the  heir  in  respect  of  the  des- 
cended fee. 

Thirdly^  That  there  are  not  any  intervening 
estates  capable  of  taking  effect. 
'    All  these  pointA,*  except  the  existence  of 
bond-debts,    which  are  binding  on  the   heir 

(p)  1  ConYey.  i«6.  139. 
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personallvj  without  affecting  the  assignee,  un- 
less there  be  a  suit  depending  to  enforce  the 
bond-debt,  are  material  to.  a  purchaser ;  and 
he  will  expect  to  be  satisfied  on  these  heads. 
,  At  a  distant  period  it  may  be  difficult  to 
give  satisfactory  information  on  these  points 
in  answer  to  the  inquiries  of  a  cautious  pur- 
chaser (q).  To  supersede  the  necessity  of  thiese: 
inquiries  it  is  always  advisable,  and,  all  things, 
considered,  less  expensive,  that  a  recovery 
should  be  suffered,  as  a  certain  and  effectual 
mean  of  completing  the  title.  It  shortens  the 
evidence  of  deduction  of  the  tide,  by  barring 
the  remainder  or  reversion  in  fee,  and  putting 
tliat  estate  altogether  oiit  of  the  question  ^ 
making  the  right  or  ownership  of  the  tenant  in 
tail,  as  such,  the  only  criterion  of  the  validity 
of  the  title  ;  while,  if  the  title  depend  on  a  fine 
instead  of  a  common  recovery,  it  is  equally- 
necessary  to  deduce  the  title  from  the  tenant 
in  tail,  and,  also,  from  the  successive  owners 
of  the  reversion  or  remainder  in  fee.     There 

• 

is  an  ownership  arising  from  two  distinct 
estates,  and  the  title  is  constituted  of  the  united 
ownership  under  these  estates.  It  is  therefore 
necessary  that  the  title  to  the  reversion,  as  well 
as  to  the  estate-tail,  should  be  traced  to  its 
source  through  every  channel  in  which  the 
reversion  has  passed  (r). 

Thirdly y  When  the  tenant  in  tail  has  the  re- 

(7)  Sperling  v.  Trevor^  7  Vea.  J.  497. 
(r)  1  Convey.  9 ;  3  Convey.  341 . 
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taainder  or  reversion  in  fee,  either  by  purchase 
or  descent,  and  the  reversion  or  remainder  is 
ilflfected  by  some  charge  or  incumbrance  which 
does  not  affect  the  estate-tail,  a  recovery  is  the 
only  safe  and  effectual  mode  of  assurance.  It 
over-reaches  and  bars  the  reversion  or  re- 
.  mainder  in  fee,  and  all  charges  and  incum- 
brances depending  on  that  estate.  The  effect 
of  a  fine  would  be  to  take  from  the  estate-tail 
the  privileges  annexed  to  it  by  the  statute  de 
donis^  in  fiivour  of  the  issue ;  and  the  time  of 
the  estate-tail  would  merge  in  the  time  of  the 
.  reversion  or  remainder  in  fee ;  and  the  charges 
and  incumbrances  affecting  the  reversion  or 
remainder  would  become  a  charge  on  those 
persons  to  whom  that  estate,  thus  accelerated, 
gives  the  right  of  possession  (s). 

Fourthly^  When  there  is  an  intervening  estate 
between  the  estate  of  tenant  in  tail  and  his  re- 
version or  remainder  in  fee,  a  common  recovery 
is  the  only  mean  by  which  the  intervening 
estate  can  be  defeated.  A  fine  would  operate 
on  the  estate-tail,  and  turn  that  estate  into  a 
base  or  determinable  fee.  In  all  these  cases 
therefore  a  common  recovery  is  certainly  intitled 
to  preference  over  a  fine.  In  many  cased, 
as  it  has  already  been  observed,  a  fine  would 
be  ineffectual  for  the  purpose  of  giving  a  good 
title  in  fee-simple ;  but  when  the  tenant  in  tail 
himself  has  created  the  entail,  and  has  also  the 
remainder  or  reversion  in  fee  immediately  ex- 

(/)  L  Couvcy.  14 ;  3  Convey;  341. 
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pectant  on  that  estate,  and  there  are  not  any 
charges  or  incumbrances  imposed  on  the  re- 
mainder or  reversion  in  fee,  except  those  which 
equally  affect  the  estate-tail,  then,  and  then 
only,  preference  may  safely  be  given  to  a  fine. 
No  end  is  to  be  attained  by  means  of  a  com- 
mon recovery,  which,  under  these  circumstances^ 
will  not  bq  accomplished  by  a  fine  with  procla- 
mations.  Since  the  estate-tail  is  chargeable  with 
the  incumbrances  affecting  the  reversion  or  re- 
mainder in  fee,  the  time  of  the  estate-tail,  when 
enlarged  into  a  fee-«imple  by  the  peculiar  and 
extensive  operation  of  a  common  recovery, 
would,  to  the  extent  of  the  whole  fee-simple, 
continue  chargeable  with  these  incumbrances, 
because  the  estate-tail  was  subject  to  them. 
Under  a  fine,  and  the  merger  of  the  estate*tail, 
the  incumbrances  would  affect  the  old  fee-simple 
precisely  in  the  same  manner,  and  to  the  same 
extent,  as  they  would  affect  the  fee-simple  de- 
rived out  of  an  estate-tail.  The  only  difference 
is,  that  in  one  case  the  continuing  estate  is 
the  old  fee-simple ;  in  the  other  case  it  is,  in 
point  of  legal  ownership,  a  new  fee^imple  de- 
pending on  the  title  to  the  estate-tail ;  although^ 
with  a  view  to  its  descendible  qualities,  the 
estate  arising  from  the  uses  declared  of  the  re- 
covery, will  be  considered  as  part  bf  the  old 
dominion  (0*  But  as  the  title  to  the  estate- 
tail,  and  to  the  fee-simple  out  of  which  that 
estate  was  created,  are  in  all  material  circum- 

.  (0  BtOkr  y.  Archer^  Owen,  150. 
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Stances  the  same,  and  as  the  existing  Jixcum- 
brances  extend  Jo  both  estates,  the  change  .of 
the  estate-tail  into  a  fee-simple ;  or  the  merger 
of  the  estate-tail  in  the  old  fee-simple,  does  not^ 
make  any  alteration  in  the  rights  of  the  parties, 
or  of  any  other  persons. 

Though  in  some  cases,  with  a  view  to  the 
devolution  in  a  course  of  descent,  it  is  maOsrial 
to  distinguish  between  the  old  fee-simple,  and 
the  new  fee-simple,  yet,  on  an  accurate  inves- 
tigatioo  of  the  subject,  it  will  be  found  that  a 
fee-simple  derived  from  an  enlargement  of  an 
estate-tail  is  in  fact,  and  in  title,  the  fee-simple. 
out  of  which  the  estate-tail  was  created  (u).  The 
right  of  excluding  the  interests  of  the  persons 
who  have  the  reversion  or  remainder  after  aa 
estate-tail  is  a  peculiar  privilege  and  quality 
annexed  to  the  estate-tail.  In  this  sense  a 
common  recovery  is  properly  considered  as  a 
conveyance  excepted  out  of  the  statute  de  donism 
6  Term  Rep.  111. 

In  all  the  cases  of  a  fine  which  have  been 
noticed,  when  the  object  is  to  bar  an  entail,  . 
the  observations  must  be  understood  of  a  fine  i 
with  proclamations.  And  in  all  the  cases  of  a 
recovery  it  must  be  understood  that  the  estate* 
tail  was  created  by  a  person  who  was  the  owner 
of  the  fee-simple ;  for  a  fine  without  proclama* 
tions,  though  it  would  operate  as  a  conveyance, 
or  under  circumstances  as  a  discontinuance, 
would  not  bar  the  issue  in  tail  and  a  recovery 

(u)  1  Convey.  2. 
H  H  4 
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by  a  tenant  of  an  estate-tail,  created  by  a  per-*^ 
son  who  has  a  base  or  determinable  fee,  will  not 
give  a  larger  estate  thanivas  in  the  person  who 
created  the  entail  {x). 

In  applying  this  learning  there  is  more  thai^ 
ordinary  difficulty  when  there  are  estates-tail 
to  several  persons,  with  cross-remainders  be- 
tween them.  That  subject  is  discussed  in  the 
first  volume,  p.  109- 

It  remains  to  b^  observed,  that  some  tenants 
in  tail  are  by  the  special  provisions  of  Acts  of 
Parliament,    and   all  tenants  in   tail  are,  as  i 

against  the   king,  having  a  reversion  or   re^  \ 

mainder,.  by  the  common  law  restrained  from 
exercising  the  uncontrolled  right  of  alienating 
the  fee-simple.  These  exceptions  will  be  found 
in  the  first  volume  of  Conveyancing  (y). 

From  preceding  observations,  it  may  be  in- 
ferred that  a  tenant  in  tail,  as  such^  has  not 
I      any  devisable  interest*    But  if  he  also  have  tha 
/      ultimate.fee  he  may,  in  respect  of  the  fee,  makf» 
a  valid  gift  by  will. 

>  r 

(«)  1  Convey,  a. 
(y)P.  18,144. 


AS    TO  £STAT£S   TAIL*.  4iJS 


CHAPTER  Xt 

Of  the  Language  by  which  Estates  Tail  may  be 

created  in  Deeds. 

By  whatever  mode  of  assurance  an  entail  is 
created,  the  limitation  which  creates  the  estate 
}s  denominated  a  gift,  and  the  creator  of  the 
ehtai]  is  termed  the  donor y  and  the  object  of    j 
the  entail,  is  termed  the  donee  (y).  ' 

^  Any  assurance  which  will  convey  a  fee- 
simple  will,  with  the  requisite  words  of  restraint 
or  qualification,  convey  an  estate-tail. 

The  words  by  which  an  estate-tail  may  be 
limited  are  now  to  be  the  subject  of  observa- 
tion. For  the  sake  of  arrangement,  they  will 
be  considered  as  used, 

1 .  In  deeds. 

2.  In  wills. 
And  first  in  deeds. 
The  same  rule  which  requires  the  limitation 

to  be  to  the  feoffee  and  his  heirs,  either  by 
express  words,  or  by  words  of  direct  and  im- 
mediate reference,  in  order  to  the  transfer  of 
an  estate  in  fee  by  deed  at  common  law ;  also 
requires  that,  in  order  to  the  creation  of  an 
estate-tail  by  deed,  the  gift  shall,  either  by 
express  words,  or  by  words  of  direct  and  im* 
mediate  reference,   be  to  the  donee  and  his 
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heirs.  So  a  gift  to  a  man  and  his  heirs,  viz. 
heirs  of  his  body,  will,  by  reason  of  the  quali* 
fication,  be  an  estate-t^il  {z).  . 

Words  of  reference  will  be  sufficient  to  create 
an  estate-tail ;  therefore  under  a  gift  to  A.  and 
his  heirs  of  bis  body,  remainder  to  JB.  in 
eadem  form&y  or  eodem  modoy  or  the  like  ex- 
pression, jB.  will  have  an  estate-tail  (a). 

And,  as  under  the  doctrine  of  estates  in  fee 
there  is  an  exception  to  the  general  rule,  wheii 
a  conveyance  is  vn  frankalmoigii  (free  alms),  so 
in  the  case  of  estates- tail,  there  is  an  exception 
when  the  gift  is  made  in  frankmarriage  (6). 

The  nature  of  such  gift,  and  the  form  in 
which  it  must  be  made,  and  the  circumstances 
under  which  it  may  take  place,  are  stated  very 
fully  in  Lord  Coke's  Commentary  on  Little- 
ton (c). 

Gifts  of  this  sort  are  now  no  longer  in  use* 
On  this  account  no  real  advantage  is  to  be 
expected  from  introducing  the  learning  which 
relates  to  them.  Another  exception  arises 
from  the  creation  of  nobility  by  writ  (d). 

The  nature  and  qualities  of  estates-tail 
admit  of  one  case  peculiar  to  these  estates  (e)* 
An  estate  even  in  a  deed  may,  contrary  to  the 
general  rule  of  law,  arise  from  necessary  im- 
plication.   Thus,  a  gift  to  a  man  viithout  any 

(x)  Hob.  173.  (a)  1  Inst.  385  b*         (f)  1  Iiifit.  M  cu 

(c)  1  Inst.  91  b.  {d)  1  Inst.  10  a. 

(e)  Perk.  s.  173;  10  Vin.  Abr.  846,  pi.  6;      a  Ld.  Raym. 
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limitation  to  his  heirs,  but  with  a  provision 
that  the  land  shall  revert  to  the  donor,  or  remain 
to  another,  if  the  donee  shall  happen  to  die 
without  heirs  of  his  hody^  will  afford  ground 
for  the  construction  that  the  donee  is  to  have 
the  land  to  him  and  his  heirs  of  his  hody^  be^ 
cause  the  land  is  not  to  revert,  or  remain  over, 
until  there  shall  be  a  failure  of  these  heirs  ;  and 
as  PerkinSj  and  after  him  Lord  Chief  Justice 
Holt  states  the  reason  to  be,  *•  Quod  voluntas 
donatoris  secundum  formam  in  cartd  doni  sui 
manifeste  expressa  de  catero  observetur.'* 

And  in  Idle  and  Cook^  noticed  in  a  subse- 
quent part  of  this  chapter,  Holtj  Chief  Justice, 
agreed  that  a  gift  in  this  form  did  create  an 
estate-tail  • 

The  true  reason  is,  that  the  intent  of  the 
donor  appeared  in  express  zmrds  in  the  deed ; 
and  the  implication  was  a  necessary  one  (e). 

In  treating  of  the  words  necessary  to  be  used 
to  convey  an  estate  in  fee  by  deedy  it  is  laid 
down,  with  some  doubts  expressed,  in  a  note, 
that  the  limitations  to  the  heirs  must  be  by  that 
word  in  its  plural  number.      ^  , ; 

The  word  heir^  however,  in  the  singular 
number  will  create  an  entail.  This  is  admitted 
by  Lord  CoJce^  and  a  case  to  the  point  ha^ 
been  already  stated  (/)•    In  all  the  cases  re- 

(fXaLd.  Rayin.  1152,  i  P.  Williams,  78. 
\  (/)  Admitted  in  Whiic  v.  Coltins,  Com.  Rq>.  289 ;  ^earoe, 
6  ed.  153,  8 case  on  a  will;  wfra  (281);  Fearoe,  6 edit.  180; 
See  10  Vin«  Abn  234,  (K)  pL  1,  on  a  wilL 
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f  erred  tobv  Mr.  Hargrave,  as  arising  on  deed^y 
the  word  heir  was  contained  in  the  limitation  of 
an  estate-tail  (g). 

Indeed  it  may  be  assumed  to  be  an  incon- 
trovertible position,  that  a  gift  by  deed  or 
-will  to  a  man  and  his  heirs  of  his  body  in  one 
Sentence,  or  by  several  divided  clauses,  will 
create  an  entail,  unless  some  particular  mean- 
ing be  affixed  to  the  words  "  heirs  of  the  body,^' 
which  preclude  that  construction. 

This  is  the  result  of  the  rule  in  Shelley's 
Case,  so  fully  examined  in  the  third  chapter  of 
the  first  volume  of  this  Elssay. 

But  when  a  particular  meaning  can  be  dis« 
covered,  and  it  ma}'  be  allowed  without  any 
inconvenience,  it  takes  the  case  out  of  the  rule. 
For  on  the  general  rule,  that  construction 
must  be  made  on  the  several  parts  of  the  in- 
strument, the  sense,  in  which  it  shall  manifestly 
appear  that  the  parties  hav^  expressed  them- 
selves will  be  adopted  by  the  courts;  and 
therefore,  where  a  testator  devised  lands  to  his 
son  F.  for  the  term  of  his  natural  life,  and  after 
his  death  to  the  heir-male  of  his  body  lawfully 
begotten,  during  the  term  of  his  natural  life^ 
and  for  want  of  such  heir-male  he  gave  the 
same  lands  to  another  son,  &c.  it  was  adjudged^ 
that  F.  took  only  an  estate  for  life  (h) ;  and 
had  the  question  arisen  on  the  same  or  the  like 

(g)  As  to  copyholds,  2  R.  Abr.  794 ;  Styles  S441 1273  ;  Faii«y 
V.  Latadall,  Gilb.  Ten.  254.  Fearae,  6  ed.  62,  on  a  will. 
(A)  IVhiie  y.  Cpilins,  Com.  Rep.  209  ;  Fearnci  4  £dn«  280* 
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gifts  in  a  deed,  the  nature  of  the  instruriient 
M'ould  not  have  varied  the  grounds  of  the  de- 
cision. 

The  reasons  of  this  determination  were,  that 
it  was  the  intention  of  the  testator  that  the 
heir  male  of  JP.  should  have  an  estate  for  life  ;^ 
and  to  apply  the  rule  in  Shelley's  Case,  and  to 
consolidate  the  two  limitations,  and  vest  an' 
estate- tail  in  jP.  the  ancestor,  would  have  been 
to  make  a  construction  in  direct  opposition  to 
the  express  words  of  the  devise,  and  the  de* 
clared  intention  of  the  testator,  and.  would 
have  extended  the  gift  to  all  the  persons  of  a 
particular  class,  falling  under  a  general  descrip-^ 
tion,  while  only  one  individual  of  that  class, 
and  of  that  given  description^  was  the  object, 
of  the  testator's  bounty,  and  within  the  extent 
of  the^  terms  in  which  the  testator  had  expressed 
his  intention. 

JN^umerous  other  exceptions  to  the  rule  in 
Shelley  8  Case  are  adduced  in  examining  that 
rule. 

In  deeds  to  have  effect  by  the  rules  of  the 
common  law,  or  under  a  conveyance  to  uses^ 
it  will  not  be  sufficient  that  there  is  substituted 
for  the  words  heirs  any  other  word  which^  in 
common  acceptation,  is  of  the  same  import. 
This  will  appear  when  notice  is  taken  in  re- 
ference to  the  immediate  subject  of  this  chapter 
of  the  words  requisite  to  describe  the  person, 
by  or  on  whom  the  heirs  are  to  be  be- 
gotten, and  the   cases    for  the  negative  and 
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affirmative  of  the  position  to  be  advanced,  are 

stated. 

In  addition  to  the  circumstance  that  the  gift 
must  be  extended  to  the  heirs,  the  words  of 
the  gift  must,  in  direct  terms,  or  by  reference, 
contain  words  of  procreatioHj  to  describe  the 
body  from  which  these  heirs  are  to  proceed,  or 
the  person  by  whom  they  are  to  be  begotten  («). 

Words  of  refererice  in  limitations  of  estates^ 
tail  operate  in  the  same  way.  as  words  of  re- 
ference in  limitations  of  estates  in  fee.  By  the 
reference  they  have  the  effect  of  the  very  words 
to  which  the  reference  is  made,  and  are  pre* 
cisely  of  the  same  import  as  these  words, 
*'  verba  relate  hoc  manme  operaniury  per  re* 
ferentiam  ut  in  eis  in  esse  videntur  {k)"   . 

Thus  lands  were  given  to  one  and  his  heirs 
of  his  body  (/),  with  remabder;  in  one  case  to 
another  and  his  heirs  inform  aforesaid;  in  a 
aecond  case,  to  another  and  his  heirs  aforesaid ; 
imd  in  a  third  case,  to  a  man  and  his  heirs,  in 
the  same  form.  And  it  was  held  in  all  tbesft 
cases  that  the  limitation  in  remainder  passed 
9n  estate*tail  {m). 

.  Again,  mention  was  made  in  a  deed  of  the 
Jifir9  of  the  body  of  J.  and  afterwards  a  limi« 
tation  was  made  to  him  and  the  hem  of  /• 
aforesaid,  and  it  was  held  that  this  limitatioa 
created  an  entail. 

(j)  I  Inst,  ao  b;  «  Ld.  Rayn.  1153. 
(*)  X  Inat.  ^g^ 

(t)  10  Vta.  Abr.  Estate,  251,  T.  1,  pi.  1.  2.  cites  20  H.U  36. 
'   (m)  10  VIn.  Abr.  Estatei  U.  pi.  5.  cites  42  £d«  3.  5  b. 
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In  another  caae,  a  settlement  was  made  on 
A.  and  the  heirs  male  of  his  body,  mth  power 
of  revocation;  A.  recited  the  settlement  to  be 
to  him  and  his  heirs  male  (n),  omitting  the 
words  of  his  body ;  and  revoked  the  old  uses^ 
and  by  the  new  deed,  made  a  limitation  to 
himself  and  his  heirs  male,  omitting  also  the 
words  *  of  his  body ;'  and  subjected  the  estate 
thus  limited  to  a  charge  of  },0Q0  L ;  and  it  was 
held  that  the  recital  referred  to  the  limitation 
contained  in  the  settlement,  in  favour  of  the 
h^rs*raala  of  the  body,  and  that  the  limitation 
in  the  appointment  of  new  uses  referred  to  the 
recital,  and  adopted  the  words  of  the  sume ; 
and  thus  circuitously  referred  to  the  settlement 
itself,  and  the  limitation  in  tail  thereby  made ; 
and  it  was  held  that  an  estate^tail  was  created 
by  the  appointment  of  the  new  uses. 
.  It  is  the  manifest  intention,  expressed  by  the 
r^erc^Qce  to  terms,  clear  and  precise  in  them**' 
selves,  and  the  adoption  of  these  term^  by  the 
reference  direct  to  them,  which  determines  the 
courts  in  their  construction  of  the  words  of  ^ 

reference  compared  with  the  words  to  which 
reference,  is  made;  and  therefore,  when  the 
woiids  of  reference  are  so  indeterminate  that 
they  have  not  any  direct  or  precise  application 
they  will  be  void  for  uncertainty. 

On  this  ground  a  limitation  to  a  man  and  his 
heirs  in  form  aforesaid^  after  several  limitations 
for  different  estates,  as  for  life  and  in  tail,  will 

(m)  GUmorc  r*  fft^rrup  s  Lev.  a  13^  iq  Vb.  Abr.  SS4*  in  ^ttig. 


4B0  AS    TO   ESTATES    TAIt. 

be  void,  because  it  is  not  clear  that  the  parties 
had  one  limitation  or  the  other  in  their  conh* 
templation.  ^ 

The  difference  between  the  word  ^  aforcMid* 
and  the  word  ^  same/  as  a  term  of  reference,  id 
generally  illustrated  by  showing  their  difierent 
applications  when  there  are  several  limita- 
tions (o). 
j  The  word  *  aforesaid'  has  not  any  immediate 
application  to  either  of  the  gifts  exclusively  of 
the  other.  It  is  equally  applicable  to  each 
of  the  gifts ;  and  when  they  are  for  difierent 
estates,  it  cannot  from  its  uncertainty  have  ady 
effect.  The  word  ^same*  always  refers  to  the 
last  of  the  several  preceding  gifts,  and  thei*-"^. '' 
fore  a  gift  to  a  man  and  his  heirs  in  the  same^'  - 
form,  after  several  limitationls,  one  for  life,  the 
other,  and  last,  in  tail,  will  create  an  entaiL 
It  follows,  that  if  the  last  of  the  severaLpreced- 
in  glimitations  had  not  passed  an  estate*tail,  the 
words  of  reference  would  have  given  an  estate 
of  the  same  quantity  and  extent  as  the  estate 
created  by  the  former  and  more  immediate 
limitation. 

In  deeds,  the  words  ^of  reference'  must  be 
to  the  heirs  in  terms,  and  also  to^  words  of 
procreation.  ^ 

In  deeds,  the  term  ^  heirs '  cannot  be  snp-^ 
plied  by  any  substituted  word ;  and  though 
words  which  in  strict  propriety  and  comroon 
usage  describe  issue  of  the  body,  and  even  when 

-    <o)  1  Inst,  so ;  to  Yin.  Abr.  Eitate^  851.  T.  i^  and  note. ' 
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tliiede  very  terms  are  adopted,  still  the  limita- 
Uon  Will  Dot  create  an  entail  for  want  of  tlie 
word  heirs. 

Other  cases,  containing  the  word  keirs^  are 
open  to  the  objection,  that  they  have  not  any 
woruH  of  procreation  descriptive  of  those  heirs 
which  shall  be  the  issue  of  the  body  of  a  par- 
ticular person. 

The  rule  which  requires  a  designation  of 
heirs  by  that  or  some  equivalent  term,  equally 
prevails  in  application  to  conveyances  to  uses 
and  to  conveyances  which  owe  their  opera- 
tion and  force,  and  give  the  estate^  merely  by 
the  common  law  {p). 

Thus  a  feoffment  to  the  use  of  a  man  and  his 
issue  male  of  his  body  does  not  create  an 
estate-tail ;  for  want  of  the  word  heirs  (9). 

Again ;  a  gift  by  way  of  remainder  was  made 
to  B.  and  his  eldest  son  acid  heir-male  of  the 
said  B.  to  be  begotten,  and  so  from  the  eldest 
son  and  heir-male  of  the  said  B.  of  his  body  to 
be  begotten,  to  the  eldest  son  and  heir-male  of 
the  said  B,  of  his  body  to  be  begotten,  and  for 
default  of  such  issue,  with  remainder  over ;  and 
it  was  agreed  that  these  words  did  not  give  an 
estate-tail,  though  an  estate-tail  arose  under 
other  language  in  the  deed  (r). 
.  It  is  to  he  observed,  that  the  words  "  heir- 
male''  were  coupled  with  the  word  **  son,"  and 
the  several  terms  ^  son  and  heir'  were  used  in 

(jf)  Makepeace  v.  Fktcher^  Com.  R.  457 ;  Cruise  on  Uses,  140. 
(y)  NevUl  v.  Nevill,  10  Vin.  Abr.  245. 
(r)  Smye  v.  Choton,  And.  264.  10  Vin.  34&. 
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Che  same  sense,  ^nd  as  of  the  same  signification^ 
to  describe  an  individaal  person,  first,  in  the 
line  of  succession ;  and  the  words  "  heir-male'* 
were  not  used  in  a  distinct  and  independent 
sense^  to  comprehend  the  heirs-male  collec-^ 
tively ;  as  a  class  of  persons  who  were  the 
objects  of  the  entail. 

To  express  the  intention,  the  words  *  and  so 
from  eldest  son  and  heir-male,  &c.  to  eldest  son 
and  heir-male,  &c/  were  inserted  at  the  con- 
elusion  of  the  same  clause  of  the  gift. 

In  this,  which  indeed  is  the  only  true  point 
of  view,  the  gift  did  not  contain  the  word  heir 
or  heirs  in  the  appropriated  sense  of  describing 
legal  and  hereditary  successors.  Though  the 
word  heir  was  in  the  gift,  it  was  confined  to 
a  description  of  the  individual,  who,  for  the 
time  being,  should  be  the  eldest  son  and  heir- 
male  of  a  particular  person. 

Regularly,  and  to  put  the  case  beyond  all 
doubt,  limitations  in  tail,  should,  according  to 
the  different  species  of  this  estate  to  which  the 
different  forms  are  adapted,  be  in  these  or  the 
like  terms ; 

1st.  To  a  man  and  his  heirs,  or  heirs-males, 
or  heirs-females,  of  his  body : 

To  a  woman  in  like  manner,  altering  the  word 
his  into  the  word  her ;  to  adapt  the  expression 
to  the  sex : 

2dly.  To  a  man  and  to  his  heirs,  or  heirs-males, 
or  heirs-females,  of  his  body  to  be  begotten  on 
the  body  of  B.  &c. : 
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Srdly.  To  a  man,  and  a  woman  not  his  wife^ 
and  their  heirs  of  their  two  bodies  to  be  lawfully 
begotten  between  them ;  and  when  there  is  an- 
other woman  named  to  be  a  donee,  changing  the 
word  two  into  the  word  three. 

A  limitation  in  the  latter  form  has  been 
the  subject  of  some  remarks  in  a  former 
page. 

Observe  also,  that  when  two  men,  or  two 
women,  or  any  two  persons  who  may  not  law- 
fully intermarry,  axe  to^  be  the  donees,  the 
words  *  two'  and  *  between  them  are  to  be  omitted ; 
and  that  when  the  donees  are  to  be  tenants  in 
common  of  the  immediate  freehold,  or  of  the 
inheritance,  and  the  law  would,  in  the  absence' 
of  expression,  presume  a  joint-tenancy,  or  a 
tenancy  by  entireties,  words  of  declaration  to 
sever  the  tenancy  should  be  added. 

4thly.  To  a  man  and  his  wife,  and  their  heirs 
of  their  bodies,  between  them  lawfully  to 
be  begotten. 

These  are  the  proper  forms  of  gifts.  Gifts^ 
however,  may  be  expressed  in  different  terms, 
and  be  effectual.  The  extent  of  the  rule  is 
only,  that  in  all  gifts,  and  in  all  limitations  of 
use  by  deed  or  other  mode  of  assurance,  the 
heirs  must,  either  by  express  words  or  woi-ds  of 
reference,  be  limited  to  be  procreated  or  be* 
gotten  by  or  on  some  body  or  bodies  in  certain. 

To  create  an  estate-tail  in  an  individual 
by  a  gift  to  him  or  her,  with  a  limitation 
to  either,  in  one  clause,  or  in  several  clauses 
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to   the   heirs    of  the   body    by    some   otbe  r 
persai>,  the  limitation,  must,   m  terms  or  in 

coostruction,   be  to  his  or  her  heirs  of  his  or 

her  body. 

When  the  gift  is  to  the  heirs  of  the  body 
of  some  other  person,  the  heirs  of  the  body 
will  take  the  estate-tsul  as  purchasers,  and  iu 
their  own  right,  and  be  the  immediate  donees. 

As  far  as  relates  to  deeds,  the  rule  is  positive 
that  the  word  heirs  must  be  used  either  in 
terms,  or  by  reference  and  adoption.  But  the 
precise  words  *  of  the  body '  are  not  neces- 
sary (s). 

It  is  sufficient  that  the  words  of  the  clause 
of  limitation,  or  some  part  of  the  deed  which 
refers  to  this  clause,  and  explains  it ;  or  a  re- 
ference by  this  clause  to  some  other  part  of  the 
same  deed,  or  even  to  a  distinct  instrument, 
should  confine  the  gift  to  the  heirs  of  the  body 
of  the  donee  or  donees,  or  of  some  person  or 
persons  in  particular  (/). 

It  is  not  by  the  rule  of  law  prescribed  that 
the  qualification  of  the  gift  should,  in  direct 
words,,  or  by  express  terms,  be  in  the  imme- 
diate clause  of  the  gift  to  the  donee  (u). 

All  that  is  required  is,  that  by  the  frame 
and  context  of  the  deed  the  gift  should  be 
restrained  to  the  heirs  of  the  body,  and  not  ex- 
tended to  the  heirs  generally. 


i$)  7  Aep.  41 ;.  1  Inst,  so  b.  s;  b. 

(t)  10  Vin.  Abr.  Estate,  U.  1.4.;  1  Inst,  do  b. 

^)  1  ihst.  20  b.  27  b. 
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This  point  depends  on  the  rule(ti),  4iiat  all 
the  clauses  of  a  deed  ure  to  be  taken  into  .con- 
struction together,  and  construction  made  on  the 
several  parts.  The  entire  instrument  must  be 
construed  by  its  parts,  so  that  every  clause,  and 
every  word  of  every  clause,  may  have  effect, 
unless  it  be  insensible,  or  repugnant,  or  contra- 
riant  to  the  former  part  of  the  deed  ;  or  unless 
it  be  inconsistent  with  the  rules  and  policy  of 
the  law  (xX 

Whenever  it  is  to  be  collected,  in  con- 
struction on  the  clause  of  immediate  gift  of 
the  estate,  or  from  a  clause  which  introduces 
the  limitation  of  another  estate,  or  referis  to 
another  part  of  the  same  instrument,  or  to 
another  instrument;  that  the  gifl  under  con- 
sideration, is  not  to  extend  the  benefit  of  the 
imitation  to  any  heirs,  besides  those  which  are 
,of  the  body  of  the  donee;  the  generality  of 
the  word  heirs  will  be  qualified,  and  restrained 
to  mean  heirs  of  the  body  (y). 

To  proceed  to  the  illustration  and  applica^ 
tion  of  the  rule. 

An  estate-tail  will  pass^  by  a  gift  to  a  man 
:and  his  heirs ; 

1.  viz.  The  heirs  of  his  body  (z). 

2.  Of  himself  (de  se)  issuing  or  lawfully  be- 
gotten  {a). 

(w)  JL  P.  Wms.  457.  Shep.  Touch,  p.  Sy ;  Evans  v.  Astley^ 
3  Burr.  1570.  (x)  Shqp.  Touch.  87. 

(^)  See  ]o  Vin.  Abr.  261,  EUaic^  U. 
(«)Hob.  I73i3i  H.  VI.  7;  13  H.  VII.  24;  sLd.  Raym.  11^1. 
(ay  'i  Ld.  Raym.  1153 ;  1  Iiwt.  20  b. 
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3.  Of  his  flesh  (de  came)  (c),  or, 

4.  Of  his  wife  begotten  (d). 

5.  Which  he  shall  happen  to  have,  or  beget ; 
without  naming  any  person  on  whom  these 
heirs  are  to  be  begotten,  or  from  whose  body 
they  are  to  proceed ;  or  by  specifying  the  per- 
son on  whose  body  the  heirs  are  to  be  begotten; 
as  on  the  body  of  his  wife ;  the  body  of  a  par- 
ticular woman  as  his  Jirst  wife  (e)  ;  or  Mary 
Searle ;  so,  however,  that  when  the  man  and 
woman  are  not  married,  there  be  not  any  impe- 
diment which  will  make  it  always  unlawful  for 
them  to  marry. 

So  will  a  gift  to  a  woman  and  her  heirs  by  A. 
begotten  or  to  be  begotten  (/). 

And,  more  generally,  as  often  as  a  gift  pre- 
scribes that  the  heira  to  which  the  limitation  is 
made,  shall  be  begotten  by  the  donee,  by  direct- 
ing that  he  shall  beget  them ;  or  that  they  shall 
be  his  heirs  on  the  body  of  some  particular 
woman,  an  entail  will  be  created  (g). 

The  rule  has  been  carried  still  farther ;  for  in 
one  instance,  as  has  been  already  noticed,  there 
was  a  gift  to  a  man  generally  by  deed,  without 
any   limitation   to  his  heir   or    heirs    of  the 

(c)  1  P.  W.  73;  33  Ass.  pi.  15;  2  Ld.  Raym.  1153J  *  ^n^t. 
30  b.  '     ((f)  2  Ld.  Raym.  1153  ;  1  lost  20  b. 

(e)  a  Ld.  Raym.  1153;  1  Inst,  do  b;  And.  309,  pL  318. 
1  Rep.  140  b. ;  1  Inst.  26  b. ;  1  RoUe>  837 ;  Eat.  Q.}  7  Co.  659. 
(/)  1  Inst.  2a 

(g)  7  llep,  41 ;  2  Oac.  Abr.  2r»o;  1  Inst.  20  b. 
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hddy  (A),  but  with  a  declaration  that  the  land 
^oukl  revert  if  the  donee  should  happen  to  die 
without  heirs  of  his  body<,  and  it  was  held  that 
the  donee  had  an  estate-tail. 

This  consequence  proceeded  from  the  expres- 
sion of  the  time  when  the  land  comprised  in  the 
gift  should  revert.  From  this  clause  it  was  ne« 
cessarily  concluded  to  be  the  intention  of  the 
parties  that  the  donee  should  have  the  land  in 
the  mean  time.  The  reference  was  to  mark 
the  time  of  continuance  of  the  prior  gift,  and 
the  words  "  heirs  of  the  body''  were  used  as  t,he 
terms  of  description  of  that  time ;  and  the  gift 
was  considered  to  be  'of  the  same  effect  as  if  it 
had  been  directly  to  the  donee  mnd  his  heirs  of 
his  body. 

This  is  the  logal  mode  of  accounting  for  the 
decision  of  this  case. 

■ 

In  Chudkigh^s  caae(i)9  a  feoffment  was 
inade  by  Sir  Bi(Jiard  ChtuM^gh  to  the  use  of 
himself  and  of  his  heirs  of  the  body  of  Eliz»* 
beih  the  mife  of  Thomas  Carew  to  be  begotten^ 
without  limiting,  in  express  words,  that  those 
heirs  should  be  of  his  body ;  or  that  he  himself 
should  beget  them ;  and  the  Chief  Baron  of  the 
Exchequer  was  of  opinion  that  Sir  Bichard 
Chudleigh  had  the  fee,  and  not  an  estate-tail ; 
for  that  it  was  possible  that  the  issue  begotten 
of  the  body  of  Elizabeth  Carew  might  be  the 

(h)  Perk.  s.  173 ;  a  Ld.  Raym.  1 15a ;  10  Yin.  Abr.  546, 
(/)  1  Rep,  140;  I  Ancl.  309;  Pophain>  70. 
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heirs  of  the  said  Richard  Chudleigh\.  but  the 
Court  intending  that  the  words  to  be  begotten 
must  necessarily  refer  to  heirs  to  be  begotten 
by  Sir  Richard  Chiulleigh  the  donee,  it  was 
held  by  the  two  Chief  Jmtices^  and  adjudged, 
that  the  limitation  to  Sir  Richard^  in  these 
words,  gave  him  an  estate  to  him  and  such 
issue  as  he  should  beget  on  the  body  of  the 
said  Elizabeth  Carew;  and  consequently  an 
estate  in  special  tail* 

So  if  land  he  given  to  a  man  and  to  his 
heirs,  which  he  shall  beget  on  the  body  of  his 
wife,  the  husband  hath  an  estate  in  special 
tail,  and  the  wife  hath  nothing  (k). 

This  doctrine  was  recognised  and  ap« 
proved  in  the  case  of  Chudleigh ;  and  Lord 
Coke  {I) J  in'  his  Commentary  on  Littleton^  ob- 
serves, that  it  had  been  said,  that  if  a  man 
give  land  to  another  and  to  his  heirs  of  such 
a  Woman  lawfully  begotten,  this  was  no  estate^ 
tail  for  the  uncertainty  by  whom  the  heir$ 
shall  be  begotten ;  for  that  the  brother  of  the 
donecj  or  other  cousin^  may  have  issue  by  the 
wotnan^  which  may  be  heir  to  the  donee;  and 
estate  in  tail  must  be  certain;  and  referring  to 
Chudleiglis  case,  he  remarks ;  that  opinion  had 
been  over-ruled,  and  the  estate  adjudged  to 
be  an  estate-tail,  and  that  '  begotten '  should 
be  necessarily  intended  *  begotten  by  th^ 
donee  \ 

{k)  LiiU  s.  29.  St.  John  an(J  Vaieniia,  10  Vin.  Abr.  243. 
(/)  1  Inst.  2G  b. 
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When  the  words  explanatory  of  the  heirs 
intended  to  be  benefited  by  the  gift  are  pre* 
cise,  and  descriptive  of  heirs  of  the  body^  the 
terms  of  explanation  supersede  the  necessity 
of  any  comment  to  ^  show  the  grounds  of  the 
case. 

The  words  of  himself  begotten^  express  an 
intention  that  the  heirs  who  are  to  entitle 
themselves  to  the  land,  under  the  limitation 
shall  sustain  a  more  particular  character  than 
the  general  heirs  of  the  donee.  They  clearly 
confine  the  gift  to  those  heirs  which  he  shall 
beget ;  consequently  to  the  heirs  of  his  body. 

The  determination  which  is  an  authority  for 
this  point  was  pronounced  in  the  case  of  Beres- 
ford  (m). 

In  that  case,  a  feoffment  was  made  by  Aden 
Beresford,  by  deed,  to  William PleetzMod^  among 
other  uses,  to  the  use  of  Aden  Beresford^  and 
the  heirs-males  of  the  said  Aden  lawfully  be- 
gotten, and  then  over. 

It  was  objected  that  Aden  had  an  estate  in 
fee'-simfley  and  not  in  fee^iail.  The  reason 
assigned,  in  support  of  the  objection,  was,  that 
the  words  *  of  the  body'  were  wanting;  so  that 
the  hmitation  was  only  in  effect  to  the  use  of 
Aden^  and  the  heirs-males  of  the  said  A.  and 
the  subsequent  words  *  lawfully  begotten'  were 
implied,  as  every  heir  ought  to  be  lawfully 
begotten. 

(m)  7  Rep.  41. 
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But  it  wq«  rfi0olv€d  that  Adm  took  an  estate- 
taili  and   that  all  the  remaindera  over  were 

It  wa^  agreed  by  the  Court,  that  to  the 
creabQQ  of' an  estate <«tail»  it  is  raquiaite,  in  aU 
gifts  and  limitations  of  use,  that  the  heirs  diall 
be  limited  to  be  procreated  by,  or  begotten  on^ 
aome  body  certain^  either  by  express  words,  or 
by  word9  amounting  to  so  much;  and  that 
the  precise  words  de  corpore  (of  the  iwdy)  are 
not  necessfiry  to  the  creation  of  an  estate-taiU 
eo  long  83  there  fO'e  words  whioh  amount  to  so 
much* 

The  cm^  in  5th  Hen»  V*  fb^  6,  stated  in  a 
subsequent  part  of  this  chapter,,  waa  cited  with 
approbation,  and  held  to  warrant  this  eonelu^- 
sion. 

>  And  it  was  resolved,  that  if  land,  be  given  to 
one  and  the  heirs  of  himitlf  isiuing^  an  estates- 
tail  ia  created ;  and  on  the  case  of  5  H.  V.  6  {h\ 
it  was  observed,  that  the  principal  cause  of  the 
ad  judication "  was  by  force  of  the  preposition 
de  (for  these  gifts  were  made  in  Liatin)t  and  on 
the  ground  that  the  heirs  were  in  that  case 
designated  by  the  words  dc  $€  exeuntibw* 

In  the  case  of  Beresford,  it  was  further  re- 
solved, that  there  were  in  the  gift,  then  before 
the  courts  expressions  that  did  amount  to  the 
words  of  the  boely ;  and  that,  as  the  statute 
de  donis  directs  the  intention  of  tbe  donor, 

(n)  10  Via.  Abr.  5143;  S7  Am.  15. 
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manifestly  expressed  in  fai3  cbftrter,  to  be  ob« 
Served  for  the  future,  that  construction  should 
be  made  in  this  case  which  would, 

1st.  Stand  with  the  rule  of  the  law, 

2dly,  With  the  intention  of  the  donor. 

3dly .  Give  effect  to  all  the  parts  of  the  indeq* 
ture,  so  that  they  might  stand  together* 

Therefore  it  was  ^id,  translate  the  limit^i- 
tion  to  Aden  into  Latin,  ^nd  then  it  is  ad  u^um 
Adeni  et  haredum  ma^cuhrvm  de  ^ioto  Adenoy 
kgitimi  procreaforum  ;  or  et  fkerfdum  nuuculQ' 
rum  legitime  procreatorum  d^  dkto  Adem; 
and  that  it  would  be  as  much  m  if  it  had  been 
smd  by  the  said  Aden  lawfully  begotten^  fqr  «11 
was  one  in  effect ;  and  this  word  de  or  ex 
coupled  with  the  subsequent  word  ^procre^i^h 
rum'  did  appropriate  the  heirs-males  to  be  of 
the  body  of  Aden ;  and  that  de  Adeno^  or  ex 
Adeno^  and  de  corpore  Adeni^  wer^  all  one; 
and  it  was  insisted  that  this  case  wq^  dire<^tly 
proved  by  the  5th  H.  V.  fol.  6 ;  that  in  th?it 
case  there  were  the  word*  *  de'  and  ^  exeuntibui ; 
and  that  in  this  case  there  w^re  the  words  *  de' 
and  *  procreatorum' ;  ancl  that  the  different 
expressions  were  all  of  the  same  effect. 

And,  to  an  objection  that  the  limitation 
might  well  be  construed  ad  umm  dicti  Adeni^ 
&c.  in  the  genitive  case,  legitime  procreatorum^ 
and  not  de  dicta  Adeno,  it  was  answered  and 
resolved,  that  the  remainders  being  introduced 
by  the  words,  *  and  for  default  of  such  issue', 
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it  ought  to  be  de  dicto  Adeno ;  for  otherwise  it 
would  be  against  the  meaning  of  the  giver, 
and  all  the  words  of  the  remainders  would  be 
void,  and  that  such  construction  should  always 
be  made,  that  all  the  parts  of  the  deed  might 
stand  together,  if  they  might  stand  with  the 
rale  of  law ;  and  that  the  subsequent  clause 
was,  and  for  default  of  such  issue ;  and  issue 
could  not  be  born  of  Aden^  if  the  words  were 
not  e*r  Adeno ;  and  therefore  one  clause  well 
explained  the  other ;  and  the  case  was  deter- 
mined accordingly. 

The  resolution  pronounced  in  Abraham  and 

^^^^^8  iP  )>  adj^dg®^  3^  Elizabeth,  was  cited  in 
the  case  of  Beresfordj  as  an  authority  that  the 
limitation  gave  an  estate  in  fee,  and  not  an 
estate*taiL 

That  case  arose  under  a  conveyance  to  uses. 

After  an  estate-tail,  given  in  the  most  ex- 
press and  proper  terms,  another  limitation  was 
made  to  the  use  of  Gabriel  Dormer^  et  hare- 
dum  masculurom  suorum  kgitimi  procreatorum ; 
and  a  third  limitation  expectant  on  the  one 
immediately  preceding,  was  introduced  by 
the  words,  *  et  pro  defeciu  talis  exitus  ad 
usum^  &c/' 

And,  on  a  demurrer,  the  material  point  was, 
whether  the  limitation  of  use  to  Gabriel  and 
his  heirs-males  lawfully  bego  tten,  and  |7ro  defectu 
talis  exituSy  without  the  words  heirs-males  of 

( p)  Moor^  434 ;  Cro.  Eliz.  478. 


AS   TO   ESTATES    TAIL.  493 

the  body^  made  an  estate-tail,  or  an  estate  in 
fee-simple.;  and  the  court  unanimously  agreed, 
that,  for  want  of  words  of  appropriation  or  pro- 
creation in  the  limitation  of  the  use,  the  estate 
was  a  iee-simple  and  not  a  fee-tail. 

The  words  of  limitation  which  gave  *  rise  to 
the  question  in  Abraham  and  Tungg  were  in 
English,  and  afterwards  turned  into  ZsOtin  (9), 
and  the  point  was  adjudged,  on  great  delibera- 
tion. 

The  difference  between  these  cases  is,  on  a 
first  view,  so  very  tnfling,  especially  to  persons 
unaccustomed  to  weigh  the  nicety  of  words, 
and  the  strict  legal  import  of  sentences,  that  it 
may  not  be  easily  perceived. 

The  cases,  as  far  as  they  are  material  as 
authorities  to  the  points  for  which  they  are 
adduced,  are  stated  fully,  that  a  judgment 
may  be  formed  on  the  arguments  of  the  several 
cases. 

Beresford's  case  is  the  leading  authority  on 
one  side  ;  the  case  of  Abraham  and  Ttmgg  is  its 
contrast. 

In  Abraham  and  Twigg  there  were  not  any 
words  of  appropriation,  which,  in  express  terms 
prescribed  or  which  necessarily  required  the 
construction,  that  the  heirs  should  proceed/rowi, 
or  be  begotten  6y,  or  ow,  any  particular  body. 

The  utmost  extent  of  the  words  of  the  gift 
wasj,  that  the  persons  capable  of  taking  under 

(g)  1  P.  Wm.  73 ;  p.  Powis. 
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the  lilmtstioD  shotild  be  the  heirs^mak  of 
GiAridj  and  be  lawfully  begotten  ;  and  that, 
for  mint  df  such  issue,  the  lands  should  re* 
main  to  other  persons ;  but  these  words  did  not 
direct  that  the  heirs  should  be  the  issue  of 
ally  particular  person. 

So  as  they  were  the  heirs-male  of  Gabriel^ 
the  ramdiDder-man,  the  intention  of  the  par* 
ties,  eacpressed  m  the  hmitation,  wovild  be  fally 
answered;  for  all  heirs,  whether  general  or 
special^  must  be  issiee  of  some  person;  they 
Bemst  proceed  from  lawful  intercourse,  i.  e.  be 
bom  under  the  wedlock  of  their  parents. 

In  this  view,  these  words,  heirs^males  law«» 
fully  begotten,  did  not  appropriate  the  gifl; 
They  did  not  expressly,  or  in  construction  of 
law,  apply  to  any  particular  persony  as  the  body 
from  which  the  issue,  inheritable  to  the  entail^ 
ibould  proceed* 

In  this  particular,  the  case  of  Beresford  was 
widely  different.  In  that  case,  the  limitatbn 
not  only  directed  that  the  persons  who  were  to 
take  the  estate  in  succession  under  the  litai^ 
tation  should  be  heirs  male;  k  proceeded  to 
require  that  they  should  be  the  lawful  issue  of 
a  particular  person,  by  prescribing  that  tbey 
should  be  begotten  by  him ;  making  the  ^ords 
heirs'-male  ffine  branch  of  the  sentence,  and 
the  words  of  the  said  Aden  begotten  a  second 
bmnch  of  the  same  sentence. 

The  arguments  of  the  Court  before  which  the 
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ease  of  Bere^ard  waB  decidecU  lewl  to  this 
constructioii :  they  deaaij  expnaas  the  mise  in 
which  the  Court  underatood  that  cam.    . 

The  pimetiiation  of  the  cow  in  the  books,  ia 
which  it  is  reported  require  a  difieraht  con* 
struction;  faat^  under  the  circnmataiicei  of  tUs 
case,  punctuation  is  not  to  be  considered,  at 
anj  part  of  die  matter  of  the  book,  and  may 
safely,  and  in  truth  ought  to  be  disregacdedi 
The  arguments^  of  the  Court,  are  beyond  aU 
doubt  the  best  guide  to  the  interpretation.  > 
-  Whether  a  case  like  Abraham  v.  Ttngg  would 
at  the  present  day  receive  the  like  deternnna* 
tion  is  very  questionable. 

The  case  of  Id/e  and  Cook  is  the  sane  in 
circumstances  and  determination  widi  the  case 
of  Ahrahoffi.  and  Tidgg{r).  The  observations 
offered  on  tiM  latter  case  may  be  apphed  to  l^e 
case  now  cited,  and  they  will  distinguish  this  case 
from  the  resolution  in  the  case  of  Beresford. 

In  Idle  and  Coo^  copyhold  lands  were  sur- 
rendered, ad  opM  et  ummf  Zacheru^  Clif^  (the 
surrenderor,)  for  life,  and  after  his  decease  to 
the  use  of  Valentine  Cl^^  his  eldest  son,  anil 
jtUce  his  wife,  pro  et  durante  termmo  vitarttm 
suarum  et  haredum  et  amgruxtorum  pradtctarum 
Vakntini  et  AUdaj  et  pro  defectu  talis  exitug^ 
then  over. 

On  a  special  verdict,  the  question  was^ 
whether  the  estate  limited  to  Valentine  and 

(r)  1  P.  W.  70;  Salk.  620;  ^  IA.  Raym!  1144;  2  Bac.  Abr. 
s6o;  11  Mod.  57;  io  Via*  Abr •  34^. 


496  AS   TO   ESTATES    TAIL. 

Alice  was  an  estate-tail  only^  or  a  fee*8iiti[^ ;  and 
by  three  Justices  against  Gauldj  it  was  decided 
to  be  an  estate  in  fee«simple.  Gould  delivered 
a  long  and  elaborate  argument  in  support  of 
his  opinion.  It  is  given  very  fully  in  Peere 
WUlianis's  Reports,  and  is  well  worth  the  atten* 
tion  of  the  student. 

This  case  was  decided  on  the  arguments  and 
reasoning  relied  on  in  Abraham  and  Twigg ; 
and  Lord  Chief  Justice  Holt  observed,  that  the 
case  of  Abraham  and  Twigg  was  so  strong  that 
it  could  not  be  answered. 

« 

In  Doe  on  the  demise  of  Littledale  against 
Smeddle  and  others  (s) : 

Henry  Littledalej  in  contemplation  of  mar- 
riage, made  a  settlement,  by  which  he  con- 
veyed the  premises  to  trustees  ^  in  trust,  for  the 
use  of  himself  for  life,  then  to  the  use  of  his 
wife  for  life,  and  then  in  trust  for  the  use  of 
his  first  sofij  and  the  heirs  of'  such  first  son ; 
and  from  and  immediately  after  the.detecmiba- 
tion  of  that  estate,  in  trust,  for  the  use  of  his 
second,  third,  fourth,  fifth,  and  all  and  every 
other  son  and  sons,  and  their  several  andres^ 
pective  heirs j  and  for  default  of  such  issue, 
then  to  the  use  of  all  and  every  of  his  daughter 
and  daughters,  and  their  heirs^  to  take  as 
tenants  in  common  and  not  as  joint«tenants, 
and  for  want  of  such  mi/6,then  in  trusty  for  the 
U3e  of  the  right  heirs  of  the  sun'ivor  of  him- 
self and  his  wife  for  ever. 

(«)  12  Bam.  6c  Aid.  12& 
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The  question  arose  on  the  gift  tothedaughters^ 
and  by  Abbott,  C.  J. :  «  The  general  rule  of  law 
is,  that  by.  the  word  *  heirs'  in  a  deed  is  meant 
heirs  general;  and  even  if  it  be  admitted  that 
there  may  be  other  expressions  in  the  instru^ 
ment,  which,  from  their  nature,  may  show  that 
the  intjention  of  the  parties  was  to  use  the  word 
in  a  more  limited  sense,  stilt  it  by  no  means 
follows  that  the  Court  will  adopt  that  limited 
sense  in  those  parts  of  the  deed  where  the  in- 
tention of  the  parties  is  not  perfectly  apparent. 
It  may  be.  admitted,  in  the  present  case,  that 
the  a^ttlor,  in  the  limitations  to  his  first  and 
other  sons,  used  this  word  as  meaning  heirs  of 
the  body.  But  if  it  were  necessary  to  form  a 
judgment  of  what  was  his  intention  when  he 
used  it  in  the  limitation .  to  his  daughters,  I 
should  be  of  opinion  that  it  would  be  best 
effectuated  by  construing  .the  expression  as 
there  meaning  heirs  general,  and  by  holding 
that  the  daughters  under  it  took  estates  in  fee; 
It  is,  however,  quite  sufficient  for  the  decision 
of  this  case  to  say,  that  it  is  not  plainly  shown 
that  in  this  limitation  the  word  '  heirs '  is  used 
in  the  confined  sense  of '  heirs  of  the  body  '*  It 
follows,  therefore,  that  the  genevaA,  rule  of  law 
must  prevail,  and  that  the  word  ^  heirs '  must 
be  taken  in  its  larger  meaning ;''  and  by  Holr 
rqydj  J.,  "  Although  it  may  be  quite  true,  that 
the.  word  heirs,  in  the  respective .  hmitations  to 
the  eldest  and  to  the  other  sons,  must  in.  this 
deed  be  construed  to  mean  heirs  of  the  body ; 
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yet  it  does  not  follow  that  it  must  be  so  cm*- 
strued  in  the  subsequent  limitation  to  the 
daughters.  For  the  word  heirs  is  only  to  be 
construed  contrary  to  its  more  usual  sense, 
where  that  is  necessary,  in  order  to  carry  into 
effect  the  clear  intention  of  the  party  using  the 
expression.  But  where  that  is  not  necessary 
there  is  no  reason  so  to  do  ;  and  the  word  must 
then  be  taken  in  its  usual  legal  sense.  Now, 
in  the  last  limitation  to  the  daughters  this 
necessity  does  not  exist ;  and  therefore  the  word 
heirs  there  must  mean  *  heirs  general/  And 
if  we  were  to  hold  that  it  was  to  be  construed 
as  heirs  of  the  body,  great  inconvenience  would 
follow.  For,  according  to  Doe  v.  Worsleyit) 
there  would  be  no  cross*>remainders,  inasmuch 
as  cross-rmmnders  in  a  deed  cannot  he  raised  by 
implication.  Lord  Kenyan  thefe  distinctly  lays 
it  down,  *  that  with  regard  to  deeds,  the  rule  is 
positiveli/  settled  that  there  can  ^be  no  implication 
whatever  in  a  deed ; '  and  that  case  expressly 
decided  the  point.  We  should  therefore  coun* 
teract  the  probable  intention  of  the  settlor,  if 
we  were  in  this  case  to  hold  that  the  daughters 
of  tienry  Littledak  were  under  the  settlement 
to  take  estates  in  tail.  For  in  that  case,  sup- 
posing that  five  out  of  six  had  died,  it  might 
happen  that  five  sixths  of  the  estate  would  go 
over  to  the  heir  of  their  mother  by  her  second 
marriage  J  es.  gra.  arson,  instead  of  the  whole 
vesting  in  the  sixth  and  surviving  daughter  ai 

(0  1  East,  416, 
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That  would,  I  think,  defeat  the  inten- 
tion of  the  settlor,  and  it  therefore  seems  to 
me  not  only  that  there   is  no  necessity  for 
restraining  the  meaning  of  the  word  heirs  to 
heirs  of  the  body,  in  order  to  carry  his  inten- 
tion into  effect;  but  that  in  all  probabiUty  we 
should  actually  counteract  it  if  we  were  so  to 
decide  */'  and  by  Bay  ley  ^  J. :    "  It  is  to  be  ob- 
served,  that  this  is  a  case  arising  not  on  a 
will,  but  on  a  deed,  and  the  circumstance  of 
these  being  limitations  of  uses  makes  no  difference; 
for  according  to  the  judgment  of  Lord  Holt^in 
Idle  V.  Cooke  (u\  Urmtations  of  uses  must  he 
construed  according  to  the  rules  appUcabh  to 
cofnmon-'law  deeds.    The  word  heirs  may  be 
used  undoubtedly  in  the  sense  of  heirs  of  the 
body,  where-  the  necessity  of  the  case  requires 
it.     But  where  that  necessity  does  not  exist, 
there  it  must  be  taken  to  be  used  in  its  plain 
and  natural  sense ;  and  to  mean  heirs  general- 
N0W9  in  the  first  limitation  in  this  deed^  the 
word  is  necessarily  used  in  the  restricted  mean  - 
ing  on  account  of  the  subsequent  limitation  to 
the  second  son.     For  the  deed  speaks  of  the 
determination  of  the  estate  of  the  eldest  son, 
which  could  not  happen  if  by  the  word  heirs 
was  meant  heirs  general ;  for  there  could  be  no 
failure  of  heirs  general  to  the  eldest  son  whilst 
the  second  son  remained  alive  (x).    The  same 
observations  will  apply  to  the  lin^tation  over 

(tt)  2  Ld.  Raym.  1 144. 
(f )  As  to  Wills,  see  i if/rib 
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to  the  second,  third  and  other  sons.  But  in 
the  limitation  to  the  daughters  there  is  not  the 
same  necessity  to  restrain  the  meaning  of  the 
word  heirs.  And  if  we  were  to  do  so,  the 
inconvenience  pointed  out  by  my  brother 
Holroydi  of  the  estate  going  over  hy  parcels 
to  the  heir  of  the  wife  by  her  second  marriage, 
would  be  introduced  9  and  in  that  case  we 
should  construe  the  word  heirs  contrary  to  the 
general  rule  of  law,  without  knowing  clearly 
whether  by  so  doing  we  were  carrying  the  in- 
tention of  the  settlor  into  effect." 

It  follows,  that  in  the  last  case,  the  gift  to 
the  daughters  limited  a  fee,  and  not  an  estate- 
tail  to  them. 

The  case  is,  however,  introduced  for  the 
more  important  purpose  of  showing,  that,  in 
the  opinion  of  the  Court,  the  use  declared  in 
favour  of  the  ^rst  souj  and  the  heirs  of  such 
first  son,  created  an  estate-tail ;  being  a  con- 
struction induced  in  part  by  the  circumstance 
that  the  subsequent  gifts  were  introduced 
by  the  words,  and  from  and  immediately  after 
the  ^termination  of  that  estate ;  while  the  gift 
to  the  daughters  and  their  heirs  was  not 
reduced  to  an  estate  in  tail  by  the  wards,  and 
for  want  of  such  issue. 

Thirdly,  A  gift  to  a  man  and  his  heirs  of  his 
flesh  is  so  pointedly  descriptive  of  the  heirs 
which  are  to  inherit  under  the  entail,  and  so 
express  in  confining  the  gift  to  the  issue  of  the 
body  of  the  donee,  that  on  a  case  so  restricted 
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in  expression,  no  doubt  can  be  entertained  of 
the  appropriation ;  and  the  observations  offered 
on  this  case  are  merely  with  a  view  to  distin- 
guish it  from  a  gift  to  a  man  and  the  heirs  of  hu 
blood.  Under  such  a  gift  all  the  heirs  of  a  man^ 
in  whatever  line  they  stand,  whether  the  ascend- 
ing, descending,  op  collateral,  and  in  what- 
ever degree  they  are  related  to  him,  may 
take,  since  they  are  all  within  the  given 
description,  i.  e.  all  of  his  hlooiL 

Fourthly,  On  a  gift  to  a  man  and  lus  heirs, 
of  his  wife  begotten,  some  observations  have 
been  already  offered. 

The  necessity  of  a  long  comment  on  the 
extent  of  these  words  of  limitation  is  therefore 
unnecessary-  The  ground  of  the  cases  which 
have  settled  the  law  to  be  that  a  limitation  in 
this  form  passes  an  estate-tail  is,  that  from  the 
penning  of  the  gift^  the  courts  will  intend  that 
the  heirs  in  the  contemplation  of  the  parties 
are  those  only  which  the  husband  shall  beget  on 
ihe  body  of  his  wife ;  and^  in  consti^uction  the 
courts  will  supply  the  words  **  by  hinu*' 

Besides,  there  is  a  restriction  to  the  issue  of 
the  body  of  the  woman,  and  the  construction 
is,  that  the  heirs  are  to  be  begotten  by  the 
husband  on  the  wife.  This  cannot  be  a  fee- 
simple  on  account  of  the  limited  extent  of  the 
interest,  and  the  qualification  of  the  heirs  to 
lake  by  descent. 

K  kS 
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Fifthly^  The  several  gifts  made ;  in  die  £fsi 
instance  to  a  man  and  the  heirs  which  he  shoruld 
happen  to  have  of  his  wife  ;  in  the  second,  to  K 
man  and  his  heirs  which  he  should  happen  to 
have  of  his  first  wife ;  and  in  the  third  instancci, 
to  the  use  of  a  man  and  his  heirs  on  the  body  of 
Elizabeth^  then  the  wiffe  of  another  man,  law- 
fully begotten,  &c.  &c.  are  open  to  similar 
observations.  In  fact,  some  of  these  gifts  are 
in  such  terms  as  remove  all  occasion  for  intend*' 
ment  to  give  them  their  proper  effect. 

In  each  of  these  cases  no  person  could  entitle 
himself  as  heir  within  the  terms  of  the  gift, 
unless  he  was  the  issue  of  the  donee  by  the 
woman,  who  was  named  in  the  clause  of  limi- 
tation. 

Though  the  woman  was  in  the  line  of  suc- 
cession to  the  donee,  and  might  have  had  issue, 
and  these  issue  have  been  the  general  heirs  of 
the  man ;  or  heirs  might  have  been  raised  to 
him' by  some  one  who  was  in  the  line  of  suc- 
cession to  him,  yet  issue  4of  this  sort^  unless 
begotten  by  the  donee  himself,  were  not  within 
the  descriptive  terms  of  the  gift.  For  the  gift 
did  not  simply  require  that  the  heirs  should 
be  the  issue  of  the  woman  ;  but  in  the  Brat 
case  they  required  that  they  should  be  the 
heirs  which  the  donee  himself  should  have  by 
her.  The  like  observation  applies  to  the  second 
and  third  instances ;  and  though  in  the  first  and 
second  instances  the  limitation  did  not,  in 
express  terms,  direct  that  the  heirs  inheritable 
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to  the  entail  should  be  the  heirs  of  the  donee^ 
the  construction  of  law  upon  tliese  giAs  supplied 
these  words.  In  the  third  instance^  it  was  in 
the  most  positive  terms  prescribed,  that  the 
heirs  designated  by  the  limitation,  should  be  the 
heirs  of  the  donee ;  and  no  heirs,  even  of  the 
donee,  could  entitle  themselves  under  the 
quaUfied  terms  of  the  gift,  unless  they  were  his 
issue  on  the  body  of  the  woman  named  in  the 
limitation ;  and  therefore  the  gift,  collectively 
considered,  was  confined  to  the  heirs  of  the 
body. 

It  may  be  doubted  whether  a  clause  of  li«^ 
mitation  to  the  donee  and  his  heirs,  if  he  shall 
have  heirs  of  his  body^  or  if  he  s/iall  have  heirs 
of  his  ami  fleshy  ^c.  will  substantively,  inde- 
pendently of  the  clause  for  reserving  the  re- 
version, pass  an  estate*tail.  No  case  occurs  in 
which  a  substantive  limitation  in  this  form  has 
been  adjudged  an  estate-^tail ;  nor  are  there  any 
determinations  to  the  contrary. 

According  to  Fleta^  a  limitation  with  such 
words  of  qualification  will  give  a  fee  on  con- 
dition, and  not  a  limited  fee,  properly  deno- 
minfited  an  estate-tail. 

It  is  not  necessary  that  the  words  of  pro- 
creation, desciriptive  of  the  person  by  whom, 
or  on  whose  body^  the  heirs  inheritable  under 
the  entail  are  to  be  begotten,  shall  be  in  the 
clause  of  immediate  gift  to  the  donee. 

It  will  be  sufficient^  that  on  the  collective 
sense  of  the  will  or  deed,  it  appears,  that  by 
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the  heirs  described  in  that  clause,  heirs  of  the 
body  were  intended. 

A  gift  to  a  man  and  his  heirs ;  and  if  he  shall 
die  without  heirs  of  his  body,  or  without  issue 
male  of  his  body,  or  to  a  man  and  his  heirs* 
males ;  and  if  he  shall  die  without  heirs*ma2es 
of  his  bodtfj  or  issue  male  of  his  hody^  or  of  him- 
self, or  in  like  form,  then  to  others  {y\  convejs 
an  estate-tail ;  for  the  subsequent  words  demon- 
frt;rate  the  qualified  sense  in  which  the  word 
heirs  is  used ;  and  the  several  parts  of  the  in- 
strument show  that  no  heirs  are  to  be  entitled 
under  the  terms  of  the  gift,  except  those  which 
are  the  issue  of  the  body  of  the  donee. 

On  the  context  of  the  instrument,  it  appears 
that  no  one  is  to  take  under  the  limitation 
unless  he  be  an  heir  of  the  person  to  whom  the 
gift  is  made.  The  remainder  is  to  take  effect 
on  failure  of  the  heirs  or  issue  of  the  donee ;  and 
from  this  circumstance  it  must  be  concluded, 
that  those  heirs  only  which  answer  this  descrip- 
tion are  within  the  extent  of  the  former  limi- 
tation; as  has  frequently  been  observed,  the 
rule  of  construction  applicable  to  all  deeds  is, 
that  the  several  parts  of  the  instrument  must 
be  considered  together,  so  that  every  part  may 
have  effect  and  construction  be  made  on  the 
several  parts  of  the  deed  or  instrument. 

Now  construe  the  former  limitation  to  extend 

{y)  Canan'n  Ca.  3  LeOD.  5 ;  Button  y.  Engram^  Cro.  J,  437 ; 
19  H.  VI.  74  b.  cited  in  a  note  to  Doug.  366 ;  BoUkr  v.  AUingtoUf 
1  firo.  Ch.  Cas*  73. 
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to  the  heirs  generally,  and  the  estate  limited  in 
remainder  would  be  a  fee  upon  a  fee,  and  be 
void.  Therefore,  that  all  the  parts  of  the  deed 
may  have  effect,  the  word  heirs  in  the  former 
limitation  must  be  understood  to  be  qualified 
by  the  words  introducing  the  remainder,  so  as 
to  restrain  the  gift  to  the  heirs  of  the  body,  and 
negative  its  extent  to  the  heirs  generally  ;  and 
the  addition  of  the  words  for  ever  as  declaratory 
of  the  time  for  which  the  estate  is  to  be  enjoyed 
by  the  heirs,  or  the  word  assigns,  as  descriptive 
«of  the  power  of  alienation  to  be  exercised  by 
the  tenant,  does  not  make  any  difference,  when 
the  intention  is  so  clearly  expressed. 

In  the  idea  imported  by  each  of  these  terms 
there  is  nothing  inconsistent  with  an  intention 
to  pass  an  estate-tail.  Besides,  to  whatever 
•  extent  they  may  seem  to  oppose  that  construe*- 
tion,  the  general  intention  must  prevail;  and  the 
words  of  limitation  do,  in  cases  circumstanced 
like  those  under  consideration,  most  clearly 
furnish  the  evidence  of  a  limited  and  entailed 
inheritance.  The  whole  instrument  taken  to- 
gether evinces  the  meaning  of  the  author  of 
the  limitation  to  be,  that  the  property  which  is 
the  subject  of  his  gift,  shall  revert  to  himself, 
^  or  be  enjoyed  by  some  other  person,  as  soon  as 
'there  shall  be  a  failure  of  heirs  of  the  body 
of  the  person  who  takes  under  the  gift  in  ques- 
tion ;  and  no  construction,  save  that  only  which 
creates  an  estate-tail,  can  give  effect  to  this 
intention. 
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The  operation  of  the  subsequent  clause  is  to 
abridge  and  correct  the  words  of  limitation 
Used  in  the  preceding  sentence,  by  explaining 
their  import;  and  the  words  in  this  clause  are 
allowed  to  have  this  effect  for  the  purpose  of 
.conforming  to  the  intention  of  the  donor, 
and  ascribing  to  him  some  meaning  in  the  use 
of  the  different  clauses  of  the  deed. 

The  following  limitations  are  of  the  same 
description.  Of  course  they  fall  within  the  ex* 
tent  of  the  observations  already  made,  and 
iijlly  pro  vie  them  to  be  well  founded. 

A  gift  was  made  by  deed  to  A.,  and  K.  his 
wife,  and  their  heirs,  and  to  the  ether  heirs  of 
the  said  H.,  if  the  said  heirs  of  the  said  R.  and 
K.  should  die  without  heirs  of  themselves ;  and 
on  a  demurrer  (b)  this  gift  was  held  to  create 
an  entail  by  reason  of  the  words  of  themselves^ 
which  appropriated  the  heirs,  of  which  there 
was  to  be  a  failure,  to  particular  heirs,  that  is, 
the  heirs  of  theqiselves,  or  of  their  bodies ;  dis-^ 
tinguishing  them  by  these  terms,  from  their 
general  heirs. 

On  the  case  last  introduced,  it  may  be  ob« 
served,  that  two  distinct  estates  were  limited, 
the  one  a  special  entail,  the  other  a  fee-simple, 
by  the  words  *  or  heirs  of  H.'  for  the  donoi* 
had  declared  that  the  order  of  succession 
should  in  the  first  place  be  regulated  by  a 
reference  to  the  joint  heirs  of  the  husband  and 
wife,  and  extend  to  and  include  in  a  secondary 

(*)  5  H,  V.  6.  7  Rep.  41  j  1  Vaugh.  273  ;  1  P.  W.  76* 
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consideration,  and  under  a  more  remote  gift^ 
all  the  heirs  of  the  husband. 

Though  the  limitations  were  in  direct  terms 
to  R.  and  K.  and  their  heirs  generally,  the 
subsequent  words  led  necessarily  to  the  con- 
clusion that  theso  heirs  were  to  be  of  the  bodies 
of  R.  and  It.  and  that  the  general  heirs  of 
JR.-  were  to  be  entitled  when  there  should  be  a 
failure  of  heirs  of  the  former  description. 

This  intention  was  clearly  imported  by  the  di-* 
rection  expressed  in  the  gift,  that  the  other  heirs 
of  R.  (thereby  referring  to  the  heirs  of  H.  alone, 
and  separately,  as  distinguished  from  diose  of 
JR.  and  K.  jointly,)  should  be  comprehended 
within  and  benefited  by  the  gift;  and  the  sub- 
sequent words  followed  up  this  notion,  and 
confirmed  the  inference,  that  by  the  heu-s  of  . 
JR.  and  K.  were  meant  the  heirs  of  their  joint 
bodies ;  it  being  stipulated  that  the  faeirs  of  JR« 
alone  were  to  be  entitled  when  there  should  be 
a  failure  of  heirs  of  the  bodies  of  R.  and  K.f 
and  not  till  that  event  should  have  taken 
place. 

In  another  case  (c),  tenements  were  given  to 
B*  and  his  heirs,  to  have  and  to  hold  to  him 
and  his  heirs  for  ever^  if  he  should  have  isstie 
of  his  body  engendered ;  with  a  provision,  that 
if  he  should  die  without  heirs  of  his  body  the 
lands  should  revert  to  the  donor ;  and  it  was 
held  that  the  donee  had  an  estate-taiL 

(c)  35  As.  14^ 
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And  in  a  third  case  (6),  a  man  gave  land  to 
his  son,  to  hold  to  him  and  his  heirs,  if  he  should 
have  heirs  of  hisjlesh ;  and  if  he  should  have 
no  heirs  of  his  fleshy  then  by  the  provisions  of 
the  deed  the  land  was  to  revert  to  the  donor 
and  his  heirs. 

Belknap  argued  that  the  deed  proved  the 
land  to  be  given  in  fee-simple,  depending  on  a 
condition  that  the  donee  should  have  heirs  ;  and 
that  since  the  donee  had  heirs,  (for  so  the  fact 
was)  the  condition  was  performed,  and  he  had 
a  fee-simple. 

Percy  answered,  that  construction  was  to  be 
made  upon  the  whole  deed,  and  not  upon 
parcels;  and  that  by  the  whole  deed  it  ap- 
peared that  the  gift  was  to  the  donee  and  the 
.  heirs  of  his  body ;  for  that  the  reversion  for 
defi^iiilt  of  heirs  was  reserved  to  the  donor; 
and  a  clause  of  warranty  to  the  donee  and  bis 
heirs  which  he  should  have  of  his  flesh,  being 
contained  in  the  deed  of  gift ;  Percy  argued 
from  this  circumstance,  that  the  words  of  the 
gift  were  qualified  and  explained. 

And  it  was  adjudged,  that  the  donee  had  an 
estate-tail. 

The  ground  of  the  adjudication  was,  that  the 
deed  proved  that  the  land  was  given  to  the 
donee  and  his  heirs  of  his  flesh  or  body.  That 
the  reversion  on  default  of  heirs  of  the  body 
of  the  donee  was  reserved  to  the  donor^  neces*^ 
sarily  led  to  that  conclusion^ 

(A)  37  Aw.  T5. 
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In  addition  to  these  cases,  it  has  been  deter- 
mined that  when  lands  are  by  the  premises  of 
a  deed  given  to  a  man  and  his  htirsy  and  the 
habendum  limits  the  same  lands  to  the  donee 
and  the  heirs  of  his  hody^  the  words  of  the  &a- 
bendum  explain  the  words  of  limitation  to  the 
heirs  to  mean  heirs  of  the  body  (e). 

Between  this  case  and  a  limitation  in  the 
premises  to  the  heirs  of  the  body,  habendum 
to  the  heirs  generally,  there  is  a  difference. 

By  limitations  in  the  form  last  mentioned  the 
party  who  is  the  object  of  these  limitations  to 
take  under  the  same,  will  have  an  estate^tail  by 
the  grant  in  the  premises,  and  by  the  limitation 
in  the  habendum  (/),  a  fee  expectant. 

All  that  is  to  be  inculcated  on  this  head  is 
proved  by  the  cases  which  are  adduced.  These 
cases  show  that  a  subsequent  clause  may  ex? ' 
plain  a  former  one,  admitting  the  reference  to 
be  clear ;  and  that  the  several  clauses  may  be 
considered  as  parts  of  the  same  sentence,  and 
this  is  the  point  insisted  on. 

In  all  these  and  in  similar  cases  the  effect 
of  the  limitation  depends  on  the  intention  which 
is  disclosed.  As  often  as  there  is  a  clear  inten* 
tion  that  an  entail  shall  be  created,  the  limita* 
tion  will  give  an  estate  of  that  description. 

The  last^cited  case  may  be  contrasted  with 

(#)  Thurman  v/Coaper^  Poph.  138;  i  Inst.  21 ;  8  Rep.  154; 
Sand.  150 ;  21  H.  6.  34 ;  Com.  Dig.  Est.  B.  21. 

(O  1  Inst.  21. 
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\  the  determination,  Cooper  v.  Franklin  (g)      In 

this  case  John  Walker  made  a  feoffment  in  fee 
to  Thomas  Walker^  to  hold  to  him  and  his  heirs 
of  his  body,  to  the  use  of  him,  his  heirs  and 
assigns,  and  a  question  was  raised,  whether 
Thomas  Walker  was  tenant  in  tail,  or  had  a 
determinable  fee ;  and  the  Court  adjudged  that 
be  was  tenant  in  tail.  They  founded  their  de* 
termination  on  the  opinion  that  the  use  to  him^ 
his  heirs  and  assigns,  immediately  succeeding 
the  habendum  which  limited  the  estate,  must  be 
intended  to  refer  to  those  heirs  who  were  to  be 
entitled  under  the  entail.  Suppose  the  decla* 
ration  of  use  had  been  expressed  in  £ivour  of  a 
stranger ;  and  admit  that  an  use  may  arise  on 
the  gift  of  an  estate-tail  (which  is  a  point  not 
decisively  settled  (A),  and  the  cestui  que  use 
would  have  taken  a  determinable  fee.  The 
better  opinion  seems  to  b^,  that  tenant  in  tail 
may  stand  seised  to  an  use  actually  expressed ; 
and  that  no  averment  of  an  use  shall  be  allowed 
to  be  made  upon  his  estate. 

To  Cooper  r.  Franklin  may  be  added  the 
case  of  Doe  ex  dem.  Hanson  v.  Fyldes  (i ),  though 
the  last  case  arose  on  a  will,  and  the  former  on 
a  deed.  In  the  present  case  the  widow  Scok^ 
field  devised,  in  these  words : 

^*  It  is  my  will  and  mind,  and  I  do  hereby^ 
give,  bequeath,  grant,  alien,  release  and  con-* 

{g)  Cro.  Jac.  400 ;  Moor  848 ;  1  ItiBt  19  b. ;  Poph.  i88. 
(A)  Andrewt  ▼.  Blunt,  Dyer,  3iii  9;  313  a;  Godb.  869, 
(«)  Do€  V.  FjfUif,  Cowp^  833. 
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firm  all  and  every  part  of  ihe  said  messuage, 
tenement,  and  all  and  every  the  lands,  &c. 
thereunto  belonging,  unto  my  eldest  daughter, 
Alice  Scol^eld  and  the  heirs  of  her  body  lawfully 
to  be  begotten  for  ever.  And  for  tmnt  of  such 
issue  then  to  my  daughter  Anne  Scolefield  and 
the  heirs  of  her  body  lawfully  to  be  begotten, 
fai*  ever.  And  for  want  of  such  issue^  then  to 
my  third  daughter  Margaret  Scolefield  and  the 
heirs  of  her  body  for  ever.  And  for  want  of 
such  issue,  then  to  my  youngest  daughter 
Judith  and  the  heirs  of  her  body  for  ever ;  and 
for  want  of  such  issue^  then  to  the  right  heirs 
of  me  the  said  Alice  Scolefield j  for  ever  i 
charged  and  chargeable,  notwithstanding,  with 
the  full  sum  of  nine  score  poundsy  to  be  levied  and 
raised  out  of  the  frst  clear  annual  and  yearly 
issuer  and  profits  of  all  and  every  the  said  mes* 
suage,  tenement,  lands  and  premises  aforesaid, 
and  after  my  decease  to  be  equally  distributed 
amongst  my  three  youngest  daughters,  Anne^ 
Margaret  J  and  Judithy  as  the  same  shall  be  so 
raised,  &c.  for  and  towards  their  maintenance 
and  better  preferment.  And  it  is  my  will  and 
mind,  that  my  executors  hereinafter  mentioned 
shall  and  may  stand  and  be  seised,  possessed^ 
and  interested  of  and  in  all  and  every  the  said 
messuage,  lands,  tenements,  &c«  with  their 
appurtenances,  from  and  immediately  after  my 
decease,  for  so  long  a  time  as  until  they  or 
their  assigns  shall,  may,  or  lawfully  might  have 
fully  raised  J  received  and  taken  up  the  afore* 


514  AS    TO    ESTATES    T^IL* 

said  sum  of  tdne  score  pounds  over  and  ^bove 
all  costs  and  charges,  as  the  same  shall  be 
so  raised,  to  and  for  the  benefit  of  my  said 
daughters,  Anne,  Margaret ^  and  Jtui^A  equally, 
or  so  long  as  until  the  same  shall  or  may  be  paid 
and  discharged  by  my  eldest  daughter  Alice 
Sccde/ield  or  her  heirs ;  and  from  and  after  the 
raising  and  receiving  or  other  pajftnent  o£,  the 
said  sum  of  nine  score  pounds  by  my  daugbtes.* 
Alice  Scol^ld  or  her  heirs ;  it  is  my  will  aii4- 
mindt  that  she  and  her  heirs  shall  bave^  hold 
and  enjoy  the  said  messuage,  Scc^for  ever^  only 
allowing  my  three  youngest  daughters  An^e^ 
Margaret^  and  Judith^  and  my  cousin  Ednmnd 
ScholeSy  the  kitchen  and  the  rooms  over  be-; 
longing  to  it,  to  have  and  dwell  in,  until  they 
shall  happen  to  be  married,  and  no. longer/' 

And  it  wa3  contended  that  the  testatrix  at. 
first  intended  to  give  an  estate-tail  to  al}  her 
children  successively;  then  she  seemed  to  havQ. 
considered  that  the  younger  were  to  come  in  • 
for  their  legacies  of  money  immediately,  and, . 
therefore,  to  have  meant  to  give  the  land  to 
the  eldest  in  fee,  and   that  the  latter  devise, 
considered  in   itself,  was  clearly  a  devise  ii) 
fee. 

Lord  Mansfield^  after  stating  the  will,  pro- 
ceeded to  observe,  "  Now  the  single  question 
upon  the  construction  of  the  will  is,  whether 
the  words  ^  heirs  of  Alice  Scol^eld\  ihnc§ 
repeated  j  relative  to  the  redemption  of  the 
term,. vested  in  the  executors,  shall  be  construed 
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to  refer  to  the  special  designation  of  the  heirs 
to  whom  the  estate  is  devised  in  the  beginning 
of  the  will;  or  to  introduce  a  new  and  more 
general  denomination  of  heirs,  and  to  amount 
to  a  revocation  of  the  express  estate-tcul  given 
in  the  beginning  of  the  will,  with  all  the  re- 
mainders over  to  the  three   sisters,  and  the 
reversion  in  fee  to  the  testatrix  and  her  right 
faeirs.^  'He  added,  ^^It  is  manifest  that  the 
first  devise  is  an  express  estate-tail  to  each  of 
the  four  daughters  successively ;  and  that  the 
testatrix  meant  to  charge  the  first  estate-tail 
to  her  eldest  daughter  with  the  sum  of  180/. 
tor  the  immediate  benefit  of  her  other  three 
daughters.     For  the  devise  is  in  these  words, 
'  charged  and  chargeable  notwithstanding,  Sec' 
In  the  same  clause  she  particularly  expresses 
her  intention  that  the  sum  should  come  out  of 
the  possession^  and  not  out  of  the  inheritance^ 
because  it  is  to  be  raised  out  of  the  first  and  clear 
yearly  and  annual  profits.    To  effectuate  this 
intention  she  is  advised  to  create  a  term  in  her 
executors  to  receive  the  rents  and  profits  quous* 
que.     So  that  there  are  in  the  clearest  words 
successively  estates-tail  subject  to  this  charge ; 
or,  if  I  may  use  the  expression,  this  sum  of 
180/.  is  to  be  raised  previous  to  any  of  the 
estates-tail.     If  the  matter   had  rested  there, 
without  any   other  words  in  the  will  at  all, 
Alice^  or  the  heirs  of  her  body,  would  have 
had  a  right  to  redeem  the  term  vested  in  the 
executors ;  for  it  was  an  incumbrance  prior  to 

VOL.  II.  L  It 
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their  taking  pocssessioa  uniier  the  estasl-taii* 
Of  course,  if  they  raised  the  money,  they  would 
have  a  right  to  have  the  term  surrendered  or 
assigned.  The  testati-ix  when  she  mentions 
this  payment  makes  no  new  deom^  but  oflly 
supposes  it  a  thing  that  tnay  happen.  For  she 
says,  ^^  That  her  executors  shall  staod  possessed^ 
that  isy  receive  the  rents  ahd  profits  till  they  or 
their  assigns  shall  hare  raised  this  sum  ;  or  £ar 
so  long  time  as  till  Alice  Scol^eld  and  her  heirs 
shall  have  discharged  the  samre ;  after  which 
payment  she  and  her  heirs  shall  enjoy  the, said 
messuage,  &c.  for  ever/'  What  is  to  be  paid 
or  discharged  ?  A  sum  of  money  to  the  three 
younger  sisters.  Who  is  to  be  hurt  if  it  is 
not  paid  ?  Alice  Scolefield  and  the  heirs  of  her 
body.  Who  ^-as  to  pay  ?  Alice  and  the  heii;s 
of  her  body.  And  it  is  to  be  paid  to  those  who 
would  be  her  heirs  if  she  hai  no  isme.  The 
word  "  heirs  ^  therefore,  in  this  part  of  the  will, 
is  used  in  contradistinction  to  the  sisters.  If 
the  word  ^^  heirs''  is  used  in  tiie  first  place,  it 
most  be  so  used  in  the  several  other  places  that 
fellow.  Nothing  is  to  be  implied  from  the 
additional  words  ^^for  ever^ ''  because  that  ex- 
pression is  repeated  by  the  testatrix  in  the  devise 
of  each  of  the  estates-tail. 

The  nature  of  the  provision  af&rds  a  strong 
argument  that  she  did  not  mean  to  change 
the  sense  of  the  word  ^^  heirs''  in  this  part  of 
the  will,  ^md  to  give  a  fee-simple ;  because  k 
would  be  absurd  and  nonsensical  to  make  a 
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distinction  between  raising  money  by  rents  and 
profits,  or  by  mortgage  or  sal*,  or  eharge  on 
the  inheritance.  Where  the  first  taker  has  a 
fee-simple  what  does  it  signify  how  it  is  raised? 
But  where  the  possession  and  the  inheritance  are 
different,  a  direction  to  raise  a  sum  of  mortey 
out  of  the  rents  and  profits  is  a  tmrthen  thrown 
upon  the  possession  in  favour  of  the  inherit* 
ance.  As  when  an  estate  is  given  to  A.  for  life, 
remainder  to  B.  in  tail,  and  a  charge  is  made 
upon  the  rents  and  profits,  there  the  estate  of 
tenant  for  life  goes  in  ease  of  the  inherittmce  (k). 
The  testatrix  here  might  not  th'mk  of  a  common 
recovery.  She  appears  to  have  meant  that  her 
family-estate,  which  was  but  a  small  estate, 
should  go  to  her  family  clear  and  •unencum- 
bered.^' And  he  concluded  his  observations 
in  the  name  of  the  Court,  saying,  "  We  are 
therefore  unanimouilly  of  opinion  that  the  eldest 
daughter  took  only  an  estate-tail  •'' 

Also,  under  a  gift  to  a  man  and  his  heirs  (/), 
to  the  use  of  him  and  his  heirs  of  his  body,  he 
will  have  an  estate*tail ;  but  whether  at  the 
common  law,  or  by  means  of  the  Matute  of 
uses,  is  not  clear  (m). 

And  under  a  gift  to  a  man  to  the  use  of  him 
and  the  heirs  of  his  body  he  will  have  an  estate* 
tail  at  the  common  law. 

To  explain  these  cases,  it  is  necessary  to  ob- 

(iE)  tHis  doctrine  must  be  read  with  Qaution. 

(/)  Owen,  64.  {my  Jenkins  y.Y0ung,Oro,CBX.  83O1  845* 
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serve,  that  an  estate  arising  under  a  limitation 
,  of  use  cannot  be  more  extensive  than  the  legal 
I  estate  from  which  the  use  is  to  be  supplied 
j         with  a  seisin  (n). 

In  the  first  case,  the  gift  must  have  either 
operated  to  pass  the  legal  fee,  and  the  declara^ 
tion  of  the  use  have  had  effect  as  limiting  an 
estate-tail  to  vest  under  the  statute  of  uses ;  or 
the  expression. of  the  use  must  have  been  con« 
sidered  as  part  of  the  limitation  of  estate,  and 
agreeable  to  this  construction  it  must  have 
explained  and  qualified  the  general  limitation 
to  the  heirs.  Under  each  construction  an  estate- 
^ail  is  created. 

In  the  second  case,  it  was  objected  that  no 
estate-tail  was  created.  The  ground  of:  this 
objection  was,  that  the  legal  estate,  limited  to 
•supply  the  uses  was  merely  for  the  lives  of  the 
husband  and  wife,  and  therefore  could  not 
give  a  seisin  for  an  estate-tail.  The  objection 
was  overruled,  on  the  ground  that  the  expression 
of  the  use  was  part  of  the  limitation  of  the 
estate  which  passed  by  the  conveyance ;  and 
not  a  distinct  and  divided  sentence  from  the 
limitation  of  the  estate  ;  and  a  distinction  was 
made  between  an  estate  limited  to  one  person, 
and  an  use  to  another  person ;  and  an  estate 
and  an  use  limited  to  the  same  person. 

In  the  latter  case  the  expression  of  the  use 
might  explain  the  intention  of  the  grant,  while 

<«)  Dyer,  186;  Com.  Dig.  Forfeit. 
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in  the  former  case  the  use  was  distinct  from  the 
grant,  and  therefore  could  not  influence  the 
construction  of  that  clause. 

And,  even  where  agift  was  made  to  a  man  and 
his  heirs,  to  the  use  of  him  for  life  (o),  it  seems 
to  have  been  held  that  the  limitation  of  the 
estate  and  of  the  use  were  distinct,  even  though 
a  forfeiture  was  the  consequence  of  that  con« 
struction,  and  the  case  of  Piers  v.  Hoe  {pX 
which  affords  the  authority  for  thi?  conclusion 
is  distinguished  from  the  case  of  Jenkins  v» 
Youngs  by  the  observation,  that  the  declara- 
tion of  the  use  cannot  abridge  an  estate  ex^^ 
pressly  limited,  while  it  may  explain  a  grant  inr 
indefinite  terms ;  and  there  is  sound  reason  in 
this  distinction  (q). 

The  argument  drawn  from  a  warranty,  &c; 
is  apposite,  and  may  h^ve  its  weiglit  when  it  is 
indifferent  what  construction  the  words  of  limi- 
tation  shall  receive :  Thus,  when  a  limitation 
is  in  direct  terms  to  a  man  and  his  heirs  gene- 
rally, it  will  not  be  qualified  to  mean  heirs  of 
his  body  merely  because  the  warranty  is  confined 
to  these  heirs.  It  might  be  the  agreement  of 
the  partias  to  the  deed,  that  the  warranty 
should  be  for  the  benefit  of  those  heirs  only 
which  should  be  the  issue  of  the  feoffee,  and 
not  for  the  benefit  of  his  heirs  generally.     This 

t,o)'See  Cases  coUected  in  Vin.  Abr.  158.  Grants,  P.  a. 
Hone  V.  Clerk^  Owen,  64;  1  Leon.  125.       (p)  Cro.  Elis.  134. 
(q)  Cravoleyt  case,  Oweni  126 ;  Cro.  Eliz.  731. 
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is  the  reason  of  the  difference  M^hicb  has  beett 
noticed. 

In  all  the  cases  stated  as  authorities  to  the 
points,  insisted  on,  the  instrument,  collectively 
t^ken,  confined  the  gift,  in  point  of  extent^  to 
the  h^rs  of  the  body.  The  observations  added, 
in  exposition  of  some  of  those  casesi  detail  the 
reason  on  which  all  these  cases  have  been  de- 
cided ;  and  it  will  be  obvious  that  the  general 
intention  prevailed,  in  influencing  and  govern* 
iqg  the  determinations. 

As  connected  with  the  present  subject,  it  may 
be  useful  to  state,  that  Lord  Coke  (r)  has  the 
flowing  passage,  ^^  If  a  man  make  a  charter 
pf  feoffment  of  an  acre  of  land  to  A.  and  his 
heirs,  and  another  deed  of  the  same  acre  to  A^ 
and  the  heirs  of  his  body,  and  deliver  seisin 
according  to  the  form  and  effect  of  both  deeds^ 
in  this  case  he  cannot  take  a  fee^simple  only,  as 
some  hold ;  for  that  livery  was  made  according 
to  the  deed  in  tail,  as  well  as  to  th^  charter  in 
fee ;  neither  pan  the  livery  enure  to  the  deed 
of  estate-tail  with  a  fee-simple  expectant,  for 
that  livery  was  ms^^e  as  well  upon  the  deed  in 
fee-simple  as  the  deed  in  tail.  Therefore, 
others  hold,  that  in  that  case  it  shall  ^nure  by 
^[loieties,  that  is,  to  have  an  estate-tail  in  the 
one  moiety,  with  the  fee-simple  e:!^pectaat^  and 
a  fee-simple  in  the  other  moiety ;  and  so  the 
livery  shall  work  immediately  upon  both 
deeds." 

(r)  1  Inst,  ai  a. 
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And  in  2  Rollers  Rep.  23,  DoderidgCf  Jus- 
tice, treats  the  point  as  ruled  accordingly. 

And  it  is  to  be  observed,  that  the  clause 
which  introduces  the  remainder,  must  in  deedsy 
and  in  reference  to  the  preceding  limitation, 
when  it  is  general  (as  to  a  man  and  his  heirs,) 
be  by  express  words,  or  by  some  equivalent 
expression,  and  for  default  of  heirs  of  the  body^ 
or  of  heirs-males  of  the  body^  or  of  i  ssue  of  the 
body,  or  issue  of  himself  meaning  the  donee, 
and  referring  to  him ;  and  thus  by  the  context 
confine  the  gift  to  the  hews  of  the  body. 

Though  a  limitation  in  a  deed  to  the  issue 
of  a  man's  body  will  not  create  an  entail,  the 
words  and  *  for  default  of  issue  of  his  body^ 
in  a  clause  introducing  a  remainder,  will,  even 
in  a  deed,  qualify  the  word  heirs  generally  to 
mean  heirs  of  the  body.    ' 

A  limitation  to  a  man  and  his  hews  generally 
will  not  be  qualified  to  mean  heirs  of  the  body, 
by  a  clause  which  introduces  a  remainder  to 
take  effect  in  default  of  heirs  generally  {s)^  or 
of  heirs-male  generally,  or  of  such  heirs  of 
the  donee,  without  express  mention  that  these 
heirs  are  to  be  of  his  body,  unless,  perhaps,  the 
person  who  is  to  take  in  remainder  be  of  the 
whole  blood  of  the  person  who  is  to  take  under 
the  preceding  limitation,  and  in  the  line  of 
heirship  to  him,  and  except  in  the  particular 
cases  of  a  donee,  being  a  bastard  or  a  denizen. 

(s)  Tilburgh  v.  Barbut^  i  Ves.  89. 
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It  is  to  be  observed^  that  the  C9se  of  a  has* 
tard,and  consequently  ofa  denizen,  was  doubted 
by  Lord  Ch.  Justice  Holt  (t). 

In  a  tsnU  (and  the  case  is  more  strong  when 
the  question  arises  on  a  deed),  a  limitation  was 
made  to  a  man  and  his  heirs,  remainder  over 
if  he  should  die  tmthout  heirSy  and  there  was  not 
any  restriction  that  those  heirs  should  be  of  his 
body  (O9  and  it  was  held  that  the  first  devisee 
had  an  estate  in  fee. 

In  a  case  with  these  circumstances  there  is 
not  any  expression  from  which  it  can  be  in- 
ferred that  the  heirs  of  the  person  to  whom  the 
first  limitation  is  made,  were  to  be  the  issue  .of 
his  body,  and  therefore  the  subsequent  limita- 
tion could  not  filter  the  preceding  positive 
devise  to  the  heirs  generally. 

This  point  was '  determined  in  Attorney^ 
General  v.  Gill  (n).  In  that  caae,  a  man  by 
his  will  devised  an  annuity  of  50  /.  per  annum 
to  A.  and  his  heirs;  and  if  ^.  died  tsnthout  keirs^ 
using  this  phrase  generally,  without  any  direc- 
tion that  the  heirs,  of  which  there  was  to  be  a 
failure,  should  be  of  the  body  of  jl.,  tlientoa 
charity.  A.  died  in  the  lifetime  of  the  testator 
without  issue  of  his  body,  and  afterwards  the 
testator  died;  and  on  a  demurrer  by  the  execu- 
tors to  an  information  brought  against  them  to 
establish  the  charity,  it  was  argued  in  support 

(0  IdU  V.  Cooh,  1  p.  W.  70. 

(w)  3  p.  W.  aOg.  Grumble  v.  Jenet^  1 1  Mod.  207.  8  Via. 
Abr.  248. 
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of  the  demurrer,  that  the  words,  **  if  ^*  died 
without  heirs,''  not  saying  heirs  of  his  hody^ 
but  heirs  genera%,  were  void.  It  was  answered, 
that  a  will  ought  to  be  taken  agreeably  to  the 
intention,  and  that  the  intention  must  be  con* 
3trued  according  to  common  parlance ;  and  that 
in  common  parlance  a  man  is  said  to  die  with* 
out  heirs,  or  to  have  no  heir^  when  he  is  dead 
without  issue ;  and  that  this  construction  ought 
rather  to  prevail  in  the  present  case,  as  the  re- 
mainder was  limited  to  a  charity.  But  Kingj 
(Lord  Chancellor)  said,  ^*  Suppose  the  devise 
void  if  given  to  a  common  person,  so  shall  it 
be  also  when  given  to  a  charity.  The  devise 
being  to  A.  and  his  heirs,  and  if  A.  die  without 
heirsy  to  a  charity,  such  devise  over  is  void ; 
and  the  word  heirs  shall  not  be  construed  to 
signify  heirs  of  the  body,  where  the  devisee  over 
is  not  inheritable.'' 

And  in  Abraham  v«  Twiggy  already  stated,  a 
feoffinent  was  made  to  the  use  of  Gabriel 
Dormer^  and  his  heirs-ma/e  lawfully  issuing ; 
and  for  default  of  such  issue,  without  prescribe 
ing  that  they  should  be  issue  of  the  body  of 
the  donee,  remainder  over;  and  also  in  the 
before^stated  case  of  Idle  and  Cooky  a  limita* 
tion  on  a  surrender  of  a  copyhold  to  uses  was 
in  words  nearly  similar,  and  certainly  to  the 
same  purport,  and  it  was  held  that  the  words 
^  and  for  default  of  such  issue,'  as  they  did  not 
express  of  whose  body  the  issue  were  to  pro- 
ceed, and  as  they  had  not  any  reference  to 
words  of  limitation  to  heirs  of  the  body,  did 
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not  qualify  the  generality  of  the  word  heii*s  in 
the  former  limitation. 

When  the  remainder  is  introduced  by  these 
words  ^*  and  for  default  of  issue  of  the  body  of 
the  donee/'  or,  with  reference  to  the  donee,  of 
the  body  of  him^  or  issue  of  him,  or  to  that 
efiect,  then,  for  the  reasons  assigned  in  Bere$^ 
ford's  cast  J  the  introductory  clause  will  explain 
the  word  heirs  to  import  heirs  of  the  body. 

Thus,  Bichard  Canon  (a?),  by  feoffment,  gave 
all  his  la&ds,  tenements,  &c.  to  the  use  of  him«- 
self  and  bis  wife,  for  their  lives,  and  to  the  use 
of  the  right  heirs  of  him  the  said  Richardj  and 
of  the  assigns  of  him  the  said  Bichard^  and  of 
the  assigns  of  him  the  said  Richard  after  the 
decease  of  him  the  said  Richard  and  Johan  bis 
wife ;  and  if  it  should  happen  that  he  the  said 
Richard  should  die  without  issue  of  his  body 
begotten^  in  that  event  all  his  lands  were  to 
remain  to  Thomas  his  brother,  and  to  the  right 
heirs  of  his  body  begotten,  and  to  their  heirs 
and  assigns  for  ever ;  and  it  was  the  opinion  of 
the  Court,  that  a  good  estate-tail  was  by  that 
deed  limited  to  the  said  Richard  in  use,  after 
the  death  of  his  wife. 

Again,  a  feoffiuent  (y)  was  made  to  tlie  use 
of  the  feoffor  for  life,  remainder  to  ff.  R.  his 
son,  and  his  heirs,  and  for  want  of  such  issue 
of  him,  then  to  the  right  heirs  of  the  feoffor  ; 
it  was  objected^  that  although  this  would  have 
been  an  estate-tail  in  a  will,  the  authorities 

(jb)  Canon's  cage,  3  Leon.  5.  Shep.  Touch.  109. 
(^)  jLftfT.  Brace^  3  Salk:  337,  cited  1  Madd.  390.' 
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which  proved  it  to  be  so  likewise  proved  it 
DTOuld  be  otherwise  in  a  deedj  as  in  the  case 
before  the  court ;  but  HoUj  Chief  Justice,  would 
not  admit  this  observation  to  be  well  founded, 
for,  he  said,  ^^  This  is  but  one  entire  sentence 
of  limitation,  the  sense  whereof  is  very  plain ; 
and  the  rale  of  law  is  only  that  an  estate  of 
inheritance  cannot  pass  without  worda  of  in«> 
heritance ;  but  there  is  no  rule  of  law  that  words 
of  inheritance  may  not  be  qualified  or  abridged 
by  subsequent  words;  therefore  in  this  case 
W.  R.  bath  only  an  estate^tail,  though  by  deed^ 
it  being  in  one  sentence,  viz.  to  his  son  smd  his 
heirs  make  a  fee-simple,  yet  the  subsequent 
words  ''and  for  want  of  issue  of  him''  make  an 
estate-tail,  by  quahfying  and  abridging  the 
first  words  (z). 

The  case  of  Lee  and  Brace  is  reported  in 
the  several  books  cited  in  the  margin  (a) ;  but 
diflPerentlv ;  some  state  the  case  with  the  cir- 
cumstance  that  the  remainder  was  hmited  to 
commence  on  default  of  issue  generally ;  others 
with  the  circumstance  that  the  remainder  was 
limited  totidem  verbis^  to  commence  on  default 
of  issue  of  the  body  of  fV.  R.  Satiiekts  Report 
is  in  all  probability  the  most  correct ;  and  in 
Bacons  Abridgment  it  is  said  that  the  same 
point  was  adjudged  upon  this  very  deed  in  C.  B* 

(z)  See  Parker  v.  Thacker^  3  Lev.  70 ;  on  the  Uke  argument 
in  a  similar  c(ue  on  a  mil. 

ifl)  I  Ld.  Raym.  101 ;  la  Mod.  loi ;  Holt,  668 ;  Carth.  343; 
j;  Mod.  266. 
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between  Cooke Jx.  Roberts,  The  point  of  ia<r 
determined  by  those  cases  was  recognized  by 
Holt  {b) J  in  delivering  his  opimon  on  the  case 
of  Idle  &  Cook  (b).  In  that  case,  he  admitted, 
that  if  it  had  been  said^  if  Vakntine  andf 
Alice  die  without  issue  of  their  bodies^  these 
words  being  express,  and  particular,  would  hai^c 
created  an  estate  tail. 

From  the  pleadings  in  3  Ld.  Raym.  99,  and 
also  5  Mod.  266,  it  appears  that  in  Lee  v. 
Brace  the  words  of  the  subsequent  clause 
directed  that  the  remainder  should  take  place 
on  default  of  heirs  of  the  body  by  these  veiy 
words,  and  the  statement  of  the  pleadings  is 
likely  to  be  correct. 

In  proof  of  the  position,  that  the  precis 
words  **  of  the  body "  are  not  necessary  to  the 
validity  ik  a  gift  in  tail,  and  that  it  is  sufficient 
that  the  words  of  the  clause  of  limitation,  or 
some  part  of  the  deed  whicii  refers  to  this 
clause,  and  explains  it,  do  confine  the  gift  to 
the  heirs  of  the  body,  no  authority  can  be 
moxe  apposite  than  Gilmore  v.  Harris  (c)* 
In  fa6t,  the  principle  of  ^at  case  warrants 
more  than  has  been  advanced,  for  the  part 
of  the  instrument  before  the  court  did  not 
contain  a  limitation  to  the  heirs  of  the  body«r 
It  merely  referred  to  such  a  limitation  ia 
another  instrument,  and  in  reciting  that  in- 
strument it  omitted  the  words  ^^of  the  body  ;'' 
and  then,  assuming  that  recital  as  the  effect,  or  a 

C^)  1  P.  W.  7S-  (c)  3  Lev.  a  13- 
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icorrcct  transcript  of  the  clause*  from  which  tlie 
recital  was  taken,  it  expressed  the  limitation  in 
the  inKtrument  before  the  court  in  the  terras  of 
the  recital.  Still,  however,  it  is  to  the  clear 
reference  made  to  the '  former  deed,  and  the 
4imitation  to  the  heirs  of  the  body  contained 
in  that  deed,  that  the  judgment  of  the  court 
is  to  be  ascribed. 

The  case  of  Gilmore  and  Harris  (d)  was  to 
this  effect :  Edward  Monfordy  being  seised  in 
fee  by  lease  and  release,  dated  27  and  28  Feb. 
1675,.  conveyed  the  tenements  in  question  to 
the  use  of  himself  for  life,  remainder  to  trus* 
tees,  for  supporting  contingent  remainders, 
remainder  to  the  first  and  other  sons,  and  the 
heirs-mates  of  their  bodies  successively,  re- 
mainder to  Simon  Monford  and  the  heirs-males 
of  his  body,  remainder  to  the  heirs-males  of 
the  body  of  Sir  Edward  Moivford^  father  of 
Edward^  remainder  to  the  right  heirs  of 
Edward^  with  power  to  Edwardy  by  deed  sealed, 
&c.  to  revoke  the  uses  limited  to  Simon  and 
the  heirs-males  of  his  body^  and  to  limit  new  uses. 
And  afterwards  Edward  Monfordy  2d  Mar.  in 
the  same  year,  reciting  the  deed  of  the  28th 
Feb.  (by  which  deed  power  was  given  to  him 
to  revoke  all  the  uses  Umited  to  Simon  Mofford 
and  his  heirs-males  (omitting  the  words  *  of  his 
body  Of  he  by  that  deed  revoked  all  the  uses 
limited  to  Simon  and  his  heirs^males  (omittino- 
the  words  *  of  his  body'),  and  appointed  the  said 

(rf)  3  LevinZy  «13. 
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estate  in  the  said  deed  named  to  be  to  the  said 
Simon  Monfard  and  his  heirs-males,  provided 
that  the  said  Simon  should  pay  to  the  wife  of 
Edward  400/.  and  600/.  to  the  appointor's 
executors  within  six  months  afi;er  his  decease. 
Edward  died  without  issue  male,  leaving  Eliza- 
beth  Harris^  wife  of  the  defendant,  his  daughter 
and  heir.  Simon  died  without  issue,  leaving 
Edward  Monford^  lessor  of  the  plaintiff,  his 
brother  and  heir.  It  was  argued  at  the  bar  for 
the  plainti^,  that  the  revocation  vras  good, 
notwithstanding  the  omission  of  the  words  ^^  of 
his  bodj,^'  for  the  recital  of  the  deed  is  right 
in  the  date  and  the  names  of  the  parties.  And 
therefore  by  the  words  ^^  heirs-males''  must  be 
intended  such  heirs  males  as  are  expressed  in 
the  deed,  viz.  heirs  males  of  his  body.  But^ 
secondly  J  they  argued  that  the  new  limitation 
to  him  and  his  heirs-males  is  a  fee-simple,  on 
these  grounds : 

First,  A  limitation  to  a  man  and  his  heirs- 
male  in  a  deed  always  passes  a  fee-simple,  but 
it  is  otherwise  in  wills. 

Secondly,  The  deed  of  revocation  being  made 
within  three  days  after  the  deed  of  settlement, 
it  could  not  be  intended  that  he  revoked  the 
first  estate  to  give  himself  the  same  estate 
through  the  new  limitation,  as  he  had  by  the 
first  settlement. 

Thirdly,  The  new  limitation  is  subject  to  the 
payment  of  1000/.,  which  could  not  be  in- 
tended to  arise  out  of  an  estate-tail. 


J 
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And  it  was  adjudged  by  the  whole  Court  for 
the    defendant,   whether  the   revocation   was 
good  or  not ;  for  if  it  was  good,  as  they  held 
that    it  was,   for  the  reasons  alleged  for  the 
plaintiff,  then  the  same  words  in  the  new  li- 
ihitation  would  have  the  same  construction  as 
they  had  in  the  recital ;  and  would  carry  a  new 
estate-tail,  and  that  estate-tail  could  be  charged 
in  its  creation  with  the  payment  of  a  sum  of 
money,  for  that  it  is  the  will  of  the  donor. 
Therefore  the   words  in    the  new   limitation, 
sfciL  the  said  estate  in  the  said  deed  mentioned, 
^lall  be  to  the  use,  &c.  which  said  estate  was 
an  estate-tail.     But  he  had  not  the  power  to 
nevoke  more  than  an  estate-tail,  and  besides 
that,  he  could  not  create  a  fee,  for  all  the  intent 
appears  upon  the  whole  matter,  to  revoke  the 
est^te^^tail  which  was  not  subject  to  any  charge, 
and  to  create  a  new  estate-tail  to  be  subject  to 
a  charge   of  1000/.     And  if  the  first  estate 
were  not  revoked  by  reason  of  the  omission  of 
the  words  "  of  his  body  ''  in  the  recital,  then 
the  first  estate  is  unrevoked,  and  the  estate  of 
Simon  determined,  and  the  remainder  in  fee 
vested  in   the   defendant,    the    right  heir    of 
Edward^    and  so,  qnacunque  dala^  judgment 
ought  to  be  ;  and  it  was  given  for  the  defend- 
ant. 

Lord  Eldon  relied  very  strongly  on  the  like 
reasoning  in  his  observations  on  the  case  of 
Wykham  v»  fVykham  (e). 

(#)  1 8  Ve«-  395. 
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From  all  these  cases  it  may  be  assumed  as 
a  general  position,  that  though  the  word  heirs 
stands  general  and  uncorrected  in  one  sentence, 
it  may»  by  the  clause  of  another  sentence,  which 
introduces  an  ulterior  gift,  be  corrected  and  ex- 
plained, if  the  word  heirs  generally  in  the  first 
clause,  is  by  the  words  of  the  second  clause 
explained  to  mean  heirs  of  the  body. 

But  though  an  introductory  clause  may 
qualify  the  generality  of  the  word  heirs,  it  will 
not  enlarge  the  words  of  a  precedmg  limitation' 
when  that  limitation  is  made  to  heirs  of  a 
particular  description.  Therefore  assume  the 
case  that  a  gift  is  made  to  a  man  and  the 
hetrs^mak  of  his  body,  and  the  remainder  is 
introdqced  by  the  words  ^^  and  if  he  shall  die 
without  heirs  of  his  body''  (f\  omitting  to. ex- 
press that  the  heirs  shall  be  ma/e^,  a;n  estate, 
in  tail  male  only  will  pass. 

This  is  a  rule  in  deeds  as  well  as  wills,  and 
'  applies  to  a  variety  of  cases,  of  which  the  exam-^ 
pie  is  only  a  single  instance. 

The  case  of  Atkins  v.  Atkins  (g)^  is  at  least, 
to  a  certain  degree,  within  the  scope  of  these 
observations.  In  seme  measure  too  it  is  con^ 
nected  negatively  with  the  observations  on 
the  rule  in  Shelley  s  Case. 

In  the  case  of  Atkins  and  Atkins,  a  fether 

(/)  8  Vin.  Abr.  271.  And  8,  pL  17;  ClajtonrJ  GlasUr,  cited 
Moor,  1 24 ;  Gloier  v.  Tracej/,  cited  2  Leon.  926 ;  see  Fitzgerald 
T.  Ledie^  5  Bro.  P.  C.  14 ;  as  to  wills,  see  Turkt  r.  Frenchman, 
Dyer,  171. 

ig)  Moore,  593,  pi.  801 ;  Cro.  Eiiz.  248;  and  cited  2  Ld. 
lUyna.  1440. 
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to  John^  his  son,  and  his  heirs  of  his 
body,  and  added  this  clause,  ^*  Item,  I  will, 
that  after  the  decease  of  my  son  John  my  land 
shall  remain  to  George^  son  oiJohni*^  and,  not- 
vrithstanding,  it  was  held  that  John  had  the 
inheritance  in  tail,  and  that  his  widow  was 
dowable.  So  that  words  introducing  a  re- 
mainder did  not  abridge  an  estate  clearly  and 
expressly  devised. 

Nor  will  any  expression  bf  intention  in  a 
clause  introducing  a  remainder,  give  an  estate 
to  any  person  who  is  not  within  the  express 
tefMs  of  the  preceding  gift;  for  an  express 
estate  is  iK)t  to  be  varied  by  implication. 

Thus,  a  gift  to  husband  and  wiie,  and  to 
the  heirs  of  the  body  of  the  husband^  and  if  the 
husband  and  wife  died  without  issue  of  their  txs>o 
bodies {h) J  then  &e  land  to  remain  over;  and 
it  was  held  that  the  estate  of  the  \vife  was  not 
enlarged,  and  that  the  inheritance  was  m  the 
husband  alone. 

It  frequently  happens j  that  a  gift  in  special 
tail  is  penned  in  terms  which  do  not  appropriate 
the  heirs  to  Me  person,  though  it  requires  them' 
Xx)  he  of  his  body  (iy,  and,  on  the  mere  words, 
it  ts  not  clear  to  whose  heirs  the  limitation  is 
made ;  and  the  word  heirs  may  be  applied  in- 
differently to  one  or  other  of  several  persons 
named  in  the  clause  of  gift. 

(A)  1  Rep.  Co,  104,  cites  12  Ed.  III.  Variance,  77. 
(t)  Com.  Dig.  Estate,  B.  5. 
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In  cases  of  this  sort  the  question  is  always 
in  whom  the  estate-tail  shall  vest. 

The  cases  which  have  received  ^.  decision  on 
the  pointi  warrant  this  distinction  (kX 
^  When  the  gift  is  made  to  one  person,  as  to 
'  a  man  and  to  the  heirs  which  he  shall  beget  on 
the  body  of  A.  £.,  the  words  qf  limitation  are 
taken,  constructively,  to  pass  the  inheritance  to 
the  donee. 

The  words  of  limitation  to  the  heirs  apply 
as  well  to  the  woman  as  to  the  man  ;  yet  as  the 
gift  is  to  the  man  aloqe,  it  will,  from  this  cir- 
cumstance, b^  inferred  that  he  alone  is  the 
object  of  the  gift ;  and  that  he,  and  those  heirs 
who  shall  proceed  from  his  body  and  the  body 
I  of  the  woman,  shall  tak^  as  his  heirs  ;  and  the 
estate-tail  will,  accordingly,  vest  in  him  alone. 
Also,  if  a  gift  be  to  the  husband  and  his 
wife ;  and  the  issue  inheritable  to  the  entail  are 
to  be  :the  heirs  of  his  body,  without  any  re- 
ference to  his  wife,  or  with  a  reference  to  heVf. 
80  as  to  describe  her  as  the  person  on  whose 
body  the  hgirs  are  to  be  begotten,  the  husband 
alone  will  have  an  estate*taiL 

On  the  contrary,  when  the  gift  is  to  a  man 
a$id  to  a  woman,  and  the  heirs  (/)  which  the  man 

it)  Litt  i.  36, 37 ;  Hale'n  MSS.  on  thetext  in  Hai^.  Sc  Butler's 
edit,  of  1  Inst,  and  ]  Inst.  26  a;  Gossage  v.  Tatflar,  Stylet,'  Rep. 
335;  Fearne^  44;  app.  adcofitra;  see  also  Yelv.  131 ;  Merrill 
▼.  Rymiey^  Sid.  347. 

(0  Litt.  s.  361  39 ;  1  Inst  36  a ;  Harg.  Anns.  3  Edit.  3.  33 ; 
Feame^  4li  45  ;  Stephens  r.  Bretridge,  1  l>ev.  36 ;  Reps  v.  Bon* 
ham^  Yelv.  \^».  Roe  v.  Aistrop^  3  Black.  Rep.  1338. 
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shall  beget  on  the  body  of  the  woman,  or  the 
heirs  on  the  body  of  the  woman,  by  the  man 
lawfully  to  be  begotten  (m) ';  or  to  a  husband 
for  life,  remainder  to  the  wife  for  life,  remainder 
to  the  use  of  the  heirs  to  be  begotten  upon  the 
body  of  the  wife  by  the  husband  (n) ;  as  the 
word  heirs  inclines  no  more  to  one  donee  than 
to  the  other,  and  both  the  persons  of  whose 
bodies  the  issue  are  to  proceed  are  donees,  and 
to  all  appearance  equally  the  objects  of  the 
donor's  intention,  they  will  be  tenants  in  special 
tail  in  joint-tenancy,  or  by  entireties,  according 
to  the  circumstance  that  they  are  husband  and 
wife,  or  persons  not  married,  at  the  date  of  the 

gift. 

The  material  circumstance  *  of  the  several 
cases  is,  that,  in  the  construction  of  the  words, 
it  is  indifferent  to  which  of  the  donees  the  word 
heirs  is  applied ;  for  when  the  gift  limits  the 
heirs  to  be  of  one  of  them,  to  be  begotten  by 
or  on  the  body  of  the  other  of  them,  this  appro- 
priation will  direct  the  construction  in  favour 
4>f  the  person  from  whose  body  the  heirs  are 
to  proceed ;  and  the  subsequent  words  will  be 
taken  to  describe  the  person  by  whom  or  on 
whose  body  the  heirs  are  to  be  begotten. 

Thus,  a  gift  to  a  man  and  his  wife,  and  the 
heirs  of  the  husband,  or  heirs  (o)  of  the  body 

<m)  Denn  v.  GiUoUt  2  T.  R.  431 ;  Fearne,  4  edit  45. 

{n)  Gossage  v.  Taylor^  Styles'  Rep.  325  ;  10  Yin.  Abr.  Estate, 

373- 

(0)  Rep9  V.  Bokhamt  Telv.  131 ;  Fearne,  45, 46,  47 ;  Litt.i.  30, 
27,  a8|  29 ;  Harg,  Co.  Litu  a6»  b«  ik  3. 
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of  the  husband  (p);  which  he  shali  beget  on 
the  body  of  his  wife,  or  the  heirs  of  the  body 
of  the  husband  on  the  body  of  his  wife  lawfully 
begotten  (9)^  is  an  entail  in  the  husband  alone; 
for  though  the  heirs  are  to  be  begotten  on  the 
body  of  the  wife,  they  are  to  be  tiie  heirs  of 
►the  husband  alone.  The  sense  of  the  words  of 
limitation  to  thp  heirs  is  complete,  when  the  gift 
is  extended  to  the  heirs  of  the  body  of  the  hus- 
band, and  the  following  words  are  to  be  under- 
stood, as  added  merely  to  ascertain  the  body 
on  which  these  heirs  are  to  be  begotten. 

A  limitation  in  this  form  is  to  be  read  with  a 
pause  between  the  words  of  limitation  and  the 
words  of  procreation,  thus :  to  A.  B.  and  the 
heirs  of  the  said  A.  jB.-^which  he  shall  beget 
on  the  body  of  CD;  and  the  construction 
must  be  agreeable  to  this  mode  of  reading  the 
limitation. 

So  a  gift  to  a  man  and  his  wife  and  the  heirs 
of  the  body  of  the  wife  by  jR.  to  be  begotten, 
is  an  entail  in  the  wife  alone  (r) ;  for  the  word 
heirs,  which  makes  the  inheritance,  are  annexed 
to  the  body  of  the  wife  alone,  and  the  words 
by  JR.  to  be  begotten,  merely  ascertain  the  par- 
ticular person  by  whom  these  heirs  are  to  be 
begotten,  without  requiring  that  the  issue,  in- 
heritable to  the  entail,  shall  be  his  heirs  {s). 

(j9)  Roev.  Aistrop^  2  B).  R.  1238. 
{q)  Martin  y.  Moulin^  1  Burr.  969. 

(r)  Fearne,  (4ed.)  46,  47;  Litti  s,  26,  27,  28,  29;  Uarg. 
Co.  Litt  26  b,  n.  3 ;  Reps  v.  Bonham^  Yelv.  131. 
(*)  Merrii  v.  Rumsey^  T.  Kaym.  X26.  Sid.  247. 
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Another  distinction  remains  to  be  noticed : 
When  a  gift  is  to  a  man  or  woman  for  life,  with 
a  remainder  to  the  heirs  of  that  persoQ,  and  of 
another  person  who  is  the  huslmnd  or  wife  of 
the  donee,  or  with  whom  the  donee  may  inter- 
marry, the  words  heirs,  &c.  are  words  of  pur- 
chase, under  which  the  heirs  take  originally 
as  persons  described  by  that  name ;  and  are  not 
words  of  limitation  to  vest  the  estate  in  the 
map  or  woman  to  whom  the  gift  is  made. 

The  inheritance  will  vest  in  those  persons  ia 
whom  the  description  of  heirs  of  the  two  per- 
sons shall  be  fulfilled,  if  these  persons  are  mar- 
ried, or  may  lawfully  intermarry. 

This  case  is  noticed  by  Mr,  Feame(<),  as 
between  husband  and  wife,  when  a  gift  is  made 
to  one  of  them  for  life,  remainder  to  the  heirs 
of  the  bodies  of  both  of  them ;  and  he  observes, 
^^  there  is  no  remainder  in  the  feme,  for  the 
freehold  is  limited  to  her  alone ;  and  as  the  per- 
son who  is  to  take  in  remainder  must  be  heir  of 
•both  their  bodies,  the  estate  arising  from  the 
limitation  to  the  heirs  cannot  be  involved  or 
flow  into  the  limitation  to  the  feme  herself,  the 
gift  not  being  confined  to  her  own  heirs.'^ 

And  he  afterwards  remarks  (ii),  ^'  That 
though  every  person  may  aio  far  be  supposed 
to  carry  his  own  heirs  in  himself  during  his  life, 
as  that  a  limitation  to  him  where  he  takes,  a 

(0  Fearne,  (4  edit)  44,  85,  cites  2  R.  A.  417,  H.  PL  ly  2;i 
Dy.  64.  99;  Lane  v.  Panndy  1  Leon.  102;  Frogmortan  y. 
Wharrey^  Fearne,  85;  3  Wils.  125,  144;  2  B,  Com.  728- 
Denn  v.  GUUit^  2  Term  Rep.  431. 

(tt)  2  Fearne,  4  ed«  45 ;  1  Inst.  ,22  b. 

^  m3 


\ 


; 


534  AS    TO    ESTATES    TAIt. 

preceding  freehold  may  vest  in  himself;  yet  na 
person  can  be  supposed  to  include  in  himself  the 
heirs,  &c.  of  himself  and  of  somebody  else. 

Let  it  be  remembered,  that  in  willsj  that 
strictness  of  the  law  which,  in  regard  to  deeds^ 
requires  that  the  limitation  shall  be  to  the 
heirs  by  that  word,  and  not  by  a  circuitous 
expression,  (except  in  the  cases  of  a  gift  in 
fraiihnarriagey  and  of  cases  of  direct  and 
immediate  reference ;)  and  that  these  heirs  shall, 
in  the  case  of  limitations  in  tail,  be  designed  by 
words  of  procreation,  descriptive  of  the  body 
from  which  the  heirs  are  to  issue,  or  the  person 
by  whom  they  are  to  be  begotten ;  is  relaxed. 

In  Roe  V.  Quartley  (a),  a  devise  was  by  way  of 
remainder  to  the  right  heirs  of  WaUtr  Beoil  and 
Mary  his  wife,  for  ever,  and  the  Court  observed, 
*^  It  has .  been  argued,  that  this  description  of 
the  right  heirs  of  Walter  and  Mary  must  either 
mean  the  heirs  of  the  survivor^  or  else  it  must 
mean  to  give  an  estate  in  moieties  to  the  h&rs 
0^'  each ;  and  if  so,  the  plaintiff  can  only  be 
entitled  to  a  moiety.    *But  we  are  of  opinion, 
that  the  heirs  of  Hester^  [which  heirs,  claimed 
as  being  the  heirs  of  the  marriage  of  Walter 
and  Mary  9  in  opposition  to  a  brother  of  Hester, 
and  heir  of  Mary,  being  her  son  by  a  second 
husband]  ought  to  take  the  whole/'  The  Court 
observed,  *•  we  think  that  it  may  plainly  be 
collected  from  the  will  that  such  was  the  tes- 
tator's intention,  which  ought  in  all  places  to 
govern,  if  not  contrary  to  any  rule  of  law%   His 

(x)  1  Term  Rep.  630* 
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bounty  seems  to  be  confined  to  the  children  ot 
Walter  and  Mary;  he  first  entailed  it  upon 
Heater  and  her  issue;  then  he  devised  it  to  the 
child  Mary  might  be  the  ensienl  with,  in  tail ; 
and  then  he  limited  the  remainder  in  fee  to 
their  heirs.  Now,  it  is  impossible  that  any 
person  can  answer  the  description  of  heir  to 
bothy  unless  he  be  a  child  of  bothf  and  such 
construction  should  be  put  upon  a  will,  if  it 
may  be,  as  will  fully  satisfy  the  words ;  and 
the  words  here  are  satisfied,  if  they  be  taken 
to  mean  the  children  of  both  of  them."  They 
added,  ^^  It  is  to  be  collected  from  the  passage 
cited  from  Co.  Litt.  187j  o,  that  a  grant  to 
husband  and  wife  is  not  considered  in  the  same 
light  as  a  grant  to  other  persons ;  for  if  a 
joint  estate  be  made  to  husband  and  wife,  and 
'  a  third  person,  in  this  case  the  husband  and 
wife  have,  in  law,  in  their  right,  but  the  moiety, 
and  the  third  person  shall  have  as  much  as  the 
husbsund  and  wife ;  for  the  husband  and  wife 
are  but  one  person  in  law/'  And,  "  So,  if  made 
to  a  husband  and  wife  and  two  others,  in  this 
ease  the  husband  and  wife  shall  have  but  a 
third.  If  then  they  are  but  as  one  person^  by 
reason  of  the  relation  they  stand  in,  when  a 
Umitation  is  made  to  their  heirs  without  any 
prior  estate  limited  to  them,  it  must,  most 
naturally,  mean  heirs  to  them  bothy  according 
to  that  relation,  which  can  only  be  children  of 
them  both.    Therefore,  we  think  the  lessors  of 

M  m4 
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the  plaintifT  are  entitled  to  recover  the  whole 
under  this  ejectment/' 

Though  in  construing  wills^  the  words  which 
in  a  deed  would  create  an  estate-tail,  will 
give  a  like  estate,  this  rule  does  not  apply 
when  reversed;  for  words  which  in  a  deed 
piass  an  estate  in  fee,  and  again,  words  which 
in  a  deed  J  give  only  an  estate  for  Ufe,  may,  in 
a  will,  pass  an  estate-tail. 

Thus,  a  feoffment  to  a  man  and  his  heirs- 
male,  without  any  context,  conveys  an  estate 
in  fee  {x).  In  this  case,  the  word  male  is  re- 
jected as  surplusage  iy).  In  a  will,  the  word 
ma/e^will  be  retained,  and  adevise  in  these  words 
will  pass  an  estate-tail ;  for  the  law  in  favour 
to  the  intention  of  the  testator  will  supply  the 
words  of  the  body  {z).  So  if  a  feoffment  be 
to  a  man  and  his  heirs,  and  if  he  shall  die 
,  without  issue  (a),  (giving  no  direction  that  the 
issue  shall  be  of.  his  body,)  then  over,  the  feofiee 
will  have  an  estate  in  fee.  In  a  devise  by 
these  words,  the  devisee  will  have  an  estate- 
taiL 

It  is  otherwise,  when  the  limitation  over  is  if 
the  devisee  and  another  person  die  without  issue. 

Again,  it  is  not  clear  that  a  feoffinent  to  a 
man  and  his  heirs,  and  if  he  shall  die  without 
heirs,  to  a  kinsman  of  the  whole  blood,  who 

(«)  Abraham  v.  Twigg,  Cro.  Eliz.  478. 

Of)  u  H,  VI.  13  a;  1  P,  Wins-  77. 

(«)  1  iMt.  27  a ;  Ld,  Ossulton's  Case,  3  Salk.  336. 

(a)  Scrape  v.  Rhodes,  2  Com.  Rep.  541. 
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may  succeed  to  him  as  his  heir,  will  qualify  the 
words  of  limitation  to  the  heirs  to  mean  heirs 
of  the  body.  In  a  will,  such  an  expression  will 
certainly  have  this  effect. 

A  series  of  cases  to  this  point  will  be 
cited/  in  considering  one  of  the  classes  of 
limitations  of  estate-^tail,  by  will*;  and  to  the 
reader  a  great  variety  of  other  instances  will 
occur  in  the  perusal  of  this  Elssay ;  and  nu* 
merous  are  the  examples  of  this  sort  which  the 
student  will  find  in  the  abridgments  and  books 
of  reports* 

•  Again,  a  gift  by  deed  to  a  man  and  his] 
seed{b\  without  any  limitation  to  the  heirs,: 
passes  an  estate  for  life  only,  for  want  of  words 
to  extend  the  limitation  to  the  heirs  by  that 
name.  In  wills,  however,  a  devise  in  these 
terms  will  pass  an  cstate*taiL 

Even  in  deeds^  as  has  been  already  noticed, 
the  word  heir  in  the  singular  number,  coupled 
with  words  of  procreation,  will  create  ^  an 
entail.  Of  course,  the  same  construction  has 
place  in  wills;  and  in  wills,  with  an  allowance 
of  greater  liberality  to  the  testator's  intention. 
For  the  word  htir  in  the  singular  number  has 
frequently  been  held  to  pass  an  estate  in  tail 
general,  and  to  embrace  all  the  issue  of  the 
devisee,  of  the  given  description. 

The  following  cases  are  instances  directly  in 
point: 

(6)  1  Insu  20  b. 
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In  Whiting  v.  WiUcins  (c\  a  devise  was  to  Rb 
one  of  the  testator's  sons  for  ever ;  and  after 
his  death  to  the  heirs^male  of  his  body  for  ever ; 
and  in  default  of  such  heir-male,  to  the  other 
of  the  testator's  sons,  and  it  was  held  that  £* 
took  an  estate-taiL 

So  in  Fausey  arid  LawdaU  (d)^  (a  case 
on  a  surrender  of  copyhold  lands  to  the  use  of 
a  will),  the  testator  devised  to  B.  for  life,  re- 
mainder to  his  heir  of  his  body  begotten  for 
ever,  and  it  was  held  that  B.  had  cm  estate- 
tail. 

And  in  Burleys  Case(e)i  a  devise  was  to. -4. 
for  life*  remainder  to  the  next  heir-male,  and 
for  default  of  such  heir-male,  then  to  others  in 
remainder;  and  the  opinion  of  the  Court  of 
King's  Bench  was,  that  A.  had  an  estate* tail; 
and  they  determined  accordingly. 

And  again,  in  Ricfun^ds  v.  Lady  Berga- 
penny  (/),  a  devise  to  B.,  and  such  heir  of  her 
body  as  should  be  living  at  the  time  of  her 
deaths  and  the  gift  passed,  in  default  of  such 
remainder  over,  an  entaiU . 

In  Dubber  ex.  dem.  Trolhpe  v.  Trolhpe ;  or 
TroUope  V.  Trollape(g),  the  testator  devised  to 
his  eldest  son  William  Trollope  for  1  if,  remaiof^ 
der   to  his  first  son  for  life,  remainder  to  the 

(c)  1  Bulrt,  319;  1  RoU.  A.  836. 
{d)  Q  R.  A.  794;  Styles,  944,  373. 

(e)  Cited  by  Hale,  1  Vent.  330;  and  see  Miller  v.  Seagrave  ; 
3  £q.  Ca.  Abr.  318,0.33. 
(/)  3  Vera.  334.      (g)  Ambl.  453.  8  Vin.  Abr.  334. 
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right  heiris-tnale  of  his  body  lawfully  begotten, 
remainder  to  his  second,  third,  fourth,  fifth, 
sixth  and  seventh  sons  of  the  body  of  William^ 
and  the  heirs-male  of  their  bodies  lawfully  be- 
gotten, and  for  want  of  such  issue,  to  his  son 
Thomas  Trollope  for  life,  and  after  to  the  heir-^ 
male  of  his  body  lawfully  begotten^  and  for 
want  of  such  heir-male  to  be  and  remain 
with  his.  son  Chnstopher  TroSope,  and  the  first 
son  of  his  body  lawfully  begotten,  and  for  want 
of  such  issue  to  be  and  remain  to  his  fourth 
son  James  TroUopey  and  the  heirs-male  of  hi^ 
body  lawfully  begotten,  and  so  to  the  first, 
second,  third,  fourth,  fifth,  sixth,  seventh,  and 
the  heirs-male  of  their  bodies ;  and  for  want  of 
su6h  issue,  then  to  remain  and  be  to  his  fifth 
son  Matthew  Trollopej  and  the  heirs-male  of 
his  body  lawfiiUy  begotten,  and  so  to  the  first, 
second,  third,  fourth,  fifth,  sixth  ond  seventh 
son,  and  for  want  of  such  issue,  to  remain 
to  the  right  heirs  of  Sir  Thomas  Trollope  for 
even 

The  question  being  between  the  heirs-male 
of  Thomas  Trollope^  second  son  of  Sir  Thomas 
Trollope^  the  testator  (in  which  branch  of  the 
family  the  estate  has  been  all  along  enjoyed), 
and  the  heir-male  of  MattheWj  the  fifth  son, 
who  was  the  lessor  of  the  plaintiff. 

The  title  Matthew  made  was  under  the  re- 
mainder limited  to  Matthew^  the  fifth  son> 
supposing  that  it  had  taken  effect;  because 
three  of  the  remainders  were  spent  by  death 
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Avithout  issue ;  and  the  other  was  not  subsisting, 
j[)ec2iuse  as  it  was  agreed  the  limitation  to  Thomas 
the  second  son  did  not  create  an  estate-tail,  and 
was  no  more  than  an  estate  for  life  to  him,  and 
afterwards  to  his  first  heir*male  for  life ;  which 
estates  were  determined  by  his  death,  and  by 
the  death  of  his  first  heir-male,  who  was  the 
defendant's  father;  and,  consequently,  as  it 
Mas  contended,  the  remainder  to  Matthew  the 
fifth  son  and  the  heirs  of  his  body  must  take 
effect  in  the  plaintiff,  who  was  his  heir-male. 

So  that  the  question  arose  upon  the  limita- 
tion to  Thomas  TrollopCj  the  second  son  of  the 
testator,  to  whom  the  estate  was  appointed  to 
remain  in  these  words  i  ^^  To  mf  son  Thomas 
TroUope  for  the  term  of  his  natural  Ufe^  and 
after  to  the  first  heir-male  of  his  body  kmfuUy 
begotten ;  and  for  want  of  such  heir^male  to ,  be 
and  remain  to  Christopher j'  &c. 

The  Court  of  Common  Pleas  declared  they 
were  all  of  opinion,  that  by  virtue  of  this  limi- 
tation Thomas  TroUope  became  seised  in  tail  to 
him  add  the  heirs-male  of  his  body  begotten; 
and  consequently  the  defendant  must  be  en« 
titled  as  heir-male  of  the  body  of  Thomas 
TroUope^  his  grandfather.  And  to  make  this 
clear  and  evident,  the  Chief  Justice  Byre^  who 
delivered  the  judgment,  observed,  "  It  may  be 
proper  to  divide  the  question,  and  to  consider 
every  part  of  it  separately  and  distinctly. 

^^  1st*  I  would  first  consider  it  as  a  devise  to 
a  man ;  aind  the  heir-male  of  his  body 
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in  the  singular  number ;  and  what  effect 
such  a  devise  will  have : 
**  2dly.  Whether  a  devise  of  an  express  estate  for 
life  to  the  first  devLsee  previous  to  the 
limitation  to  the  heir*male,  will  at  all 
vary  the  case  from  a  plain  devise  to  him   j 
and    the  heir-male,  without  any  such  i 
previous  limitation  for  life :  ^ 

"  Sdly.  Whether  the  word  Jirst  being  inserted 
before  the  words  hetr-male^  which  makes 
it  a  devise  to  Thomas  Tro/ifope,  and  after 
to  the  first  heir-male  of  his  body  begot- 
ten, will   make  any  alteration  in  the 
case : 
"  4rthly.  What  effect  the  last  words,  and  ^^fcr 
want  of  such  heir-mak^*'  in  the  subse- 
quent limitation  will  have  ?  and  how  far 
they  will  influence  the  precedent  limi- 
tation to  Thomas^  in  making  it  either  an 
estate  for  life  or  in  tail  ? 
"  And  from  the  consideration  of  these  four 
points  it  will  clearly  appear  that  the  devise  to 
Thomas  Trolhpe  for  life,  and  after  to  the  first 
heir-male  of  his  body  lan^fully  begotten,  and* 
for  want  of  such  heir-male,  to  be  and  remain 
with  another  person,  will  give  the  first  devisee 
an  estate-tail. 

"  I  shall  consider  these  points  in  their  order, 
and  begin,  with  that  which  was  first  mentioned, 
viz. 

"  Ist.  What  effect  a  devise  to  a  man  and  the 
heir-male  of  his  body  will  have?  and 
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whether   it  will   give  the   devisee   an 

estate  for  life  or  in  tail  ? 

^^  How  this  matter  would  have  stood  if  the 

limitation  had  been  in  a  deed^  is  not  our  affair 

at  present  to  determine,  because  we  are  now 

upon  the  construction  of  a  will. 

But  since  the  reasoning  upon  the  words 
heir-male^'*  in  the  singular  number,  in  the 
case  of  a  deed^  hath  been  thought  proper  and 
of  weight  in  the  case  of  a  will,  it  will  be  neces- 
sat-y  to  take  notice  of  the  books  which  have 
been  cited  in  the  case  of  a  deed. 

< 

^^  Now  it  has  been  insisted  upon  from  the  first 
section  of  Littleton^  and  Coke's  comment  upon 
it,  "  that  the  word  **  heirs''  in  the  plural,  is  abso- 
lutely necessah'  to  create  an  estStte  of  inherit- 
ance ;  and  Littleton^  section  one,  says,  "  That 
the  word  "  heirs''  only  can  make  an  inheritance 
in  all  feoffments  and  grants/'  And  Cokcy 
(1st.  Inst.  8  b.)  says,  "  That  every  word  of 
Littleton  is  worthy  of  observation,  as  ^'  heirs" 
in  the  plural  number ;  for  if  a  man  give  land 
to  a  man  and  his  ^'  heir"'  in  the  singular  num- 
ber, he  hath  but  an  estate  for  life ;  for  his 
^^  heir"  cannot  take  a  fee-simple  by  descent^ 
because  he  is  but  one,  and  therefore  in  that 
case  his  heir  shall  take  nothing. 

^^  But  this  seems  to  be  answered  even  in  this 
book,  1  Inst.  fol.  20,  where  it  is  said,  *'  That 
though  Littleton  saith  heirs,  yet  heir  in  the 
singular  number,  in  a  special  case,  may  create 
an  estate-tail,  as  appears  by  39  Ass.  20. 1  Inst. 
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29/'  where  Coke  says,  *  That  of  all  the  estates* 
tail  most  coarcted  and  restrained  that  I  find  in 
our  books  is,  the  estate^tail,  S9  Ass.  20,  ivhere 
lands  were  given  to  a  man  and  to  his  wife,  and 
to  one  heir  of  their  bodies  lawfully  begotten^ 
and  to  one  heir  of  that  heir  only,  which  he 
agrees  to  be  an  estate-^tail ;'  which  seems  to 
contradict  his  former  opinion  in  a  stronger  in- 
stance than  he  had  before  put.  The  former 
instance  was  a  gift  to  a  roan  and  his  heir-^male 
in  the  singular  number ;  and  however  it  may 
be  construed  to  give  the  estate  a  descendible 
quality  to  every  heir  one  after  another,  when 
there  is  nothing  particular  to  restrain  it  to  one 
heir  only,  yet,  when  it  is  limited  after  the 
decease  of  the  grantee  or  donee,  as  in  39  Ass. 
20,  to  the  first  and  second  heir  only,  it  is  a 
plain  declaration  of  the  donor  that  it  shall  go 
no  farther,  and  in  such  a  restriction  as  seems 
to  deprive  it  of  the  quality  which  is  the  true 
description  of  an  estate  of  inheritance^  viz.  that 
it  is  an  estate  descendible  to  all  generations, 
and,  therefore,  this  of  39  Ass.  20,  can  never  be 
an  estate-tail,  unless  a  grant  to  a  man  and  one 
heir-male^  or  a  grant  to  a  man  and  his  heir- 
male  in  the  singular  number  will  make  it  so. 

And,  therefore,  one  would  think  that  the 
words  heir^male  in  the  singular  number,  should 
give  the  estate  a  descendible  quality,  and  make 
it  inheritable. 

(This  seems  to  be  an  inaccurate  conclusion. 
See  supra  J  397.  J 


544  AS    TO    ESTATES   TAIL. 

^^  And  it  does  not  appear  that  LUtldon  evet 
intended  to  say  otherwise  ;  for  he  was  not  con-* 
sidering  whether  the  word  heir  in  the  singular 
number  was  equivalent  to  heirs  in  the  plural ; 
and  was  only  saying,  that  the  words  "  for  ever^' 
alone,  as  a  grant  to  a  man  **  for  ever"  would 
[read  not]  create  an  inheritable  estate ;  for  it 
must  be  said  who  shall  take  and  enjoy  this 
estate  ^^for  ever''  ?    And  to  establish  this  as  a 
rule  of  law,  he  says,  that  the  word  ^^  heirs  ^' 
only  can  make  an  estate  of  inheritance  in  feofi^ 
ments  and  grants :  and  one  can  hardly  suppose 
that  the  case  of  the  word  "  heir''  in  the  singular 
number  was  then  thought  of,  or  that  he  in- 
tended to  say  that   it    should  not  be  taken 
collectively,  and  should  mean   but  one  heir 
only.     And  the  reason  given  by  Lord  CoAre, 
1  Inst.  8  b.  that  the  heir  should  take  nothinsr 
because  he  was  but  one,  is  by  no  means  con- 
vincing, and  can  never  hold,  when  it  is  con- 
sidered that  there  can  be  but  one  heir  at  one 
time ;  for  heirs  are  to  take  one  after  another, 
in  a  course  of  descent ;  and  there  can  be  but 
one  heir  at  once.    And  there  is  also  a  consider- 
able authority,  jR^.  Jud.  6,  to  this  purpose, 
where  there  is  a  sci.  fa.  brought  by  an  issue- 
male  to  execute*  a  fine  of  lands  granted  to  his 
father,  and  haredi  masctUo  de  corpore  sua  pro-' 
creato ;  and  there  is  no  resolution  of  any  book 
or  court  to  the  contrary,  except  in  Shelley's 
Case,  104,  which  was  only  arguendo.  \^^ 

But,  however,  it  may  stand  upon  a  feoffment  -^ 
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or  grant,  yet  it  can  never  be  imagined  that  the^ 
word  heirs  is  necessary  to  make  an  estate  of 
inheritance  in  the  case  of  a  devise.  Coke  says 
expressly  (1  Inst.  9  b))  that  a  devise  to  a  man 
in  perpetuum^  or  in  fee,  or  to  him  and  sanguini 
stiOy  or  semini  suoj  will  make  an  estate  of  inherit- 
ance by  the  intention  of  the  testator;  and  it  is 
as  reasonable  to  infer  that  the  testator  intended 
to  give  an  estate-tail  by  the  limitation  to  the 
father  for  life,  and  afterwards  to  his  heir*male; 
for  it  is  plain  he  intended  to  give  a  descendible 
estate  that  should  go  from  the  ancestor  to  the 
heir;  an  estate  that  may  be  inherited;  and, 
therefore,  it  may  reasonably  be  intended  that 
he  designed  an  estate*tail ;  an  estate  inheritable 
by  the  heir-male  of  his  body.  And  it  is  so 
declared  in  the  case  of  Clerk  w  Day^  {Cro.  Eliz. 
313,)  where  it  is  said  to  be  agreed  by  all  the 
justices,  that  a  devise  to  a  man  and  the  heir  of 
bis  body  is  an  estate-tail,  and  shall  go  to  all 
the  heirs  of  his  body  ;  for  heir  is  nomen  coHec-- 
tivum ;  and  one  can  have  but  one  heir  at  one 
time,  and  this  shall  go  from  heir  to  heir. 

^  This  was  an  opinion  they  all  agreed  in, 
though  they  differed  in  the  principal  point, 
which  was  a  devise  to  a  daughter  for  a  term  of 
her  life ;  and  if  she  marry ^  and  have  any  heir  of 
her  body  lawfully  begotten,  then  that  heir  after 
her  decease  should  have  the  land,  and  the  heir 
of  their  bodies  lawfully  begotten ;  and  if  the 
daughter  did  die  without  issue^  the  remainder 
over. 

VOL.  II.  N  MT 
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"  The  fact  was,  that  the  daughter  married^ 
but  died,  leaving  issue,  who  enfeoffs  the  lessor ; 
and  he  brought  an  ejectment  against  the  hus- 
band, who  claimed  as  tenant  by  the  curtesj ; 
and  the  question  was,  whether  the  devise  to 
the  daughter  gave  her  an  estate-tail  executed  ? 
or  whether  she  had  an  estate  for  life  only  ? 

"  This  case  is  reported  in  several  books,  i)iz. 
Cro.  EUz.  313  ;  1  EoU.  Abr.  832,  839 ;  2  RolL 
Abr.  417;  Mow,  593;  Owen^  148;  but  in 
different  manners,  in  regard  to  the  opinion  of 
the  Court;  and  tlierefore  has  been  cited  on 
both  sides  of  the  question,  but  is  of  no  autho- 
rity on  either,  for  it  never  was  resolved:*  and 
this  appears  by  the  record,  which  is  entered 
HU.  35  JEJiz.  Rot.  467,  B.  It  by  the  name  of 
Clerk  V.  Day.  It  is  stated  in  Cro.  EUz.  ac- 
cording to  the  record,  but  ao  judgment  was 
ever  given  in  it. 

''  2  J(m.  Ill,  113.  Gould  v.  Goddardy  devise 
to  a  man  for  hfe,  and  afterwards  to  his  next 
heir^makf  and  for  default  of  such  issue,  re- 
mainder over,  is  said  and  resolved  to  be  of  the 
san>e  sense  with  heirs-male.  1  Bulstr.  219» 
1  Roll.  Abr.  836,  Whiting  v.  Wilkins.  If  a  man 
devise  land  to  R.  his  younger  son,  for  ever,  and 
after  his  death  to  the  heir-ma/e  of  his  body y  for 
ever^  with  divers  remainders  over,  by  this  de- 
vise R.  has  ao  estate-taU,  and  not  an  estate  in 
fee,  which  i%  made  by  the  words  heir-male  in 
the  singular  qumber  only. 

"  Another  case  is  in  Styles^  249 ;  1  Ro.  Abr. 
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627)  Pawsey  v.  LawdaU.  The  words  of  the 
book  are,  **  If  A.  seised  of  a  copyhold  in  fee, 
surrender  it  to  the  use  of  his  will,  and  after* 
wards  by  his  will  deviseth  it  to  B.  his  cousin, 
for  his  life,  and  after  his  death  to  the  heir  of 
his  body  begotten,  for  ever,  in  this  case  the 
word  heir  being  limited  to  the  body  of  jB.  is 
nomen  coUectivumj  and  all  one  with  the  word 
heirs;  and  the  words /or  CTer,  which  in  a  devise 
makes  a  fee,  are  only  put  to  show  his  intention, 
as  usual,  when  land  is  given  to  one  and  his  heirs 
for  ever ;  and  therefore  in  this  case  it  is  a  fee 
executed  in  JB.;  and  his  heirs  are  in  by  descent, 
and  not  by  purchase.  And  this  is  not  like  to 
Archer's  Case^  1  Co.  where  the  devise  was  to 
one  for  life,  and  after  to  his  heirrtnah^  and  to 
the  heirs-male  of  such  heir-male ;  for  there  the 
inheritance  is  limited  to  the  heirs  of  the  body 
of  such  heir-male,  which  shows  that  the  words 
fw  ever  were  not  made  use  of  as  a  reason  to 
help  out  the  words  heir^male  in  the  singular 
number,  which  was  offered  as  an  answer  to 
these  last  cases. 

"  There  are  cases  indeed  where  a  devise  to  the 
father  for  life,  and  after  to  his  next  hetr-male^ 
and  to  the  heirs-male  of  such  next  heir-male^ 
has  been  held  to  be  only  an  estate  for  life  in 
the  father,  with  a  remainder  in  tail  to  the  next 
heir-male ;  which  are  certainly  right ;  but  the 
reason  is,  because  the  inheritance  is  expressly 
limited  to  the  heirs^male  of  such  heir-male. 
It  is  not  [omit  not]  a  devise  to  a  man  and  his 
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heir-male,  and  the  heirs-male  of  such  heir-male, 
which  shows  that  the  words  heirs-male^  being 
the  words  which  first  limit  the  entail,  are  grafted 
upon  the  words  heir^mdle^  and  operate  as  a 
<lesignatio  persona,  and  prevent  the  operation 
of  them  as  words  of  limitation  upon  the  estate 
limited  to  the  father,  which  was  Archers  Case, 
1  Co.  66;  Cro.  Eliz.  45  ;  2  And.  37,  for  that 
was  a  devise  to  Robert  Archer,  the  father,  for 
life,  and  afterwards  to  the  next  heir-male  of 
Robert,  and  to  the  heirs- male  of  the  body  of 
such  next  heir-male;  in  which  case  it  was  held 
that  Robert  had  an  estate  for  life,  because  he 
had  an  express  estate  for  life  devised  to  him, 
and  the  remainder  is  limited  to  the  next  heir- 
male  in  the  singular  number,  and  to  the  heirs- 
male  of  such  heir-male,  which  shows  plainly 
that  the  father  is  not  to  take  an  estate  of  in- 
heritance, for  the  devisor  has  not  limited  the 
estate  to  his  heirs-male,  but  to  the  heirs-male  of 
his  heir-male. 

"  It  must  be  confessed,  that  the  devise  of  the 
express  estate  for  life,  the  remainder  to  the 
next  heir-male  in  the  singular  number,  is  said 
in  the  report  of  Archer  s  Case  to  be  tlie  reason 
why  the  Court  adjudged  it  an  estate  for  life. 

"  But  in  no  case  since  that  time  has  it  been 
considered  or  understood  as  a  resolution  upon 
that  single  ground ;  but  the  subsequent  limita- 
tion to  the  heirs- male  of  such  heir-male  has 
been  looked  upon  as  the  true  foundation  of 
that  resolulion. 
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•*  It  is  said  by  Hale^  1  Vent.  215,  that  a 
devise  to  one  for  life,  and  after  bis  decease  to 
bis  heir^  bath  been  held  a  fee;  for  heir  is* 
nomen  collectivum.  But  Archers  Case,  says 
he,  is  a  devise  to  A.  for  his  life,  and  after  to  hii^ 
heir,  and  to  the  heirs  of  such  heir ;  in  ubicb? 
case,  he  say  is,  that  because  the  words  of  limi- 
tation were  put  to  the  word  Aeir,  therefore, 
heir  was  taken  to  be  designatio  persontE^  and 
resolved  that  he  should  take  by  purchase.  AncJ. 
upon  the  same  foot  is  this  case  of  Archer 
treated,  1  Ro.  Abr.  627,  inBowey  [read  Paw- 
sey]  V.  Lowdally  and  Styk^  249- 

^^  And  if  a  devise  to  a  man  and  bis  heir-imale 
in  the  singular  number,  will  have  the  same  efiect 
as  a  devise  to  a  man  and  his  heirs-male,  in  the 
plural,  there  can  be  no  question  upon  the  second 
point. 

"  Point  second  :  Whether  a  devise  of  an  ex- 
press estate  for  life,  before  the  limitation  to  the 
heir-male,  will  prevent  the  effect  of  that  limi- 
tation ? 

**  For  whenever  an  estate  for  life  is  given,  with 
a  remainder  to  the  heirs,  or  the  heir  of  the 
body  of  the  grantee,  it  will  be  an  estate  of  in- 
heritance executed  in  the  grantee;  for  when 
there  is  an  estate  of  freehold  limited  to  the 
ancestor,  no  subsequent  limitation  to  his  heirs, 
or  the  heirs  of  his  body,  can  make  them  pun- 
chasers,  but  the  grantee  will  be  seised  in  fee 
according  to  the  sub3equent  limitation,  though 
the  first  estate  limited  to  him  was  an  estate  foe 
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life  granted  by  express  words;  and  therefore 
if  heir-male  in  the  singular  number  will  have 
the  same  effect  with  heirs-male  in  the  plural, 
an  express  estate  for  life  limited  to  the  grantee 
will  be  of  as  little  consequence  in  one  case  as 
the  other. 

.  "  The  case  of  King  v.  MelUngy  1  Vtnt.  214, 
is  a  case  in  point ;  for  in  that  case  there  was  an 
express  estate  for  life  devised ;  for  the  land  was 
devised  to  Bernard  for  and  during  his  natural 
life,  and  after  his  death  to  mck  issue  as  he 
should  have  of  the  body  of  his  second  wife. 

"  Point  third :  The  next  question  will  be, 
Whether  a  devise  to  a  man  for  life,  and  after- 
wards to  his  Jirst  heir-male,  will  be  a  different 
estate  from  a  devise  to  a  man  for  life,  and  after- 
wards to  his  heir-male,  without  the  "word  Jirst  f 
and  whether  the  inserting  the  word^rs^  makey 
any  alteration  in  the  case  ? 

^^  Now,  we  are  all  of  opinion,  that  a  devise  to 
a  man  and  his  first  heir-male  (A)  can  have  no 
other  effect  than  a  devise  to  him  and  his  heir^ 
male  in  the  singular  number  without  the  word 
first;  for  the  heir-male,  and  the  first  heir-male 
must  necessarily  be  the  same  person  (t) ;  for 
the  heir-male  must  be  the  immediate  heir-male» 
and  consequently  the  first  heir-male. 

"  A  devise  to  a  man  for  life,  and  afterwards  to 
his  first  souy  would  have  given  a  remainder  which 
would  have  vested  in  llie  first  son  in  the  life- 

(h)  MinshaU  v.  Minshall  in  Ch.  ii  G.  a,  MS. 

(i)  V,  Loxetace  v.  Lovelace^  Cro.  EL  40,  on  word  MtU. 
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time  of  his  father^  but  a  devise  to  the  first 
heir-male  could  not  take  effect  till  after  the 
death  of  the  father,  when  the  heir-male,  and 
the  first  heir-male,  must  be  the  same  person ; 
and   therefore  the  word  Jirst   can  make    no 
alteration  in  this  case;  but  the  same  naked 
question  will  still  remain,  Whether  a  devise  to 
a  man  for  life,  and  afterwards  to  the  heir  male 
of  his  body  in  the  singular  number,  will  create 
an  estate-tail?   And  the   case  of  Lovelace  v. 
Lovelace^  Cro.  EUz.  40,  which  has  been  cited 
on  the  other  side  of  the  argument,  is  not  to 
the  contrary  ;  for  that  was  a  devise  to  a  man 
and  his  eldest  issue  malcy  he  having  no  son  at 
that  time;  and  it  was  adjudged  no  estate-tail^ 
but  for  life  only ;  for  a  man  may  have  many 
issues,  one,    two,  three;    and  therefore  when 
there  is  a  devise  to  him  and  his  eldest  issue,  it 
is  a  description  of  the  person  particularly  de- 
signed to  take,  and  shall  go  no  farther  than  the 
person  only.     But  the  cases  of  first  or  eldest 
mtie,  and  the  first  or  eldest  heir^  are  very  dif* 
ferent ;  for  a  man  can  have  but  one  heir  at  a 
time;  and  therefore  if  the  devise  be  to  him 
and  his  eldest  heir,  or  first  heir,  the  case  will 
be  the  same  as  if  the  devise  had  been  to  him 
and  his  heirs  generally  (A;). 

^^  Point  fourth:  But  supposing  that  a  devise  to 
a  man  for  life,  and  after  to  the  heir-male  of  his 
body,  will  not  create  an  estate-tail,    yet  the 

Qc)  Cro.  Bliu  40. 
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subsequent  words,  which  are,  "  and  for  want  of 
such  heir-male  to  be  and  remain  with  Christo^ 
fher^'  &c.  will  effectually  do  it. 

"  For  that  such  heir-male  must  be  the  heir- 
male  of  Thomas^  as  the  first  devisee,  for  the 
devise  is  to  Thomas  TroHopCy  and  after  to  the 
first  heir  of  his  body  lawfully  begotten,  and  for 
want  of  such  heir-male,  the  remainder  over. 

*^  So  that  the  case  is  no  more  than  if  a  devise 
had  been  made  to  a  man  for  life,  and  if  he 
died  withoiU  hetr-male^  the  remainder  over, 
which  would  certainly  make  an  estate-tail ;  for 
if  he  died  without  any  heir-male,  he  certainly 
died  without  a  first  heir-male ;  and  if  he  died 
without  a  first  heir-male,  he  died  without  any; 
and  the  words  for  want  of  such  issue  will  make 
an  estate-tail  by  implication,  according  to 
Robinsons  Case,  4  Jac.  1  Vent.  230,  and  was 
a  devise  to  A.  for  life,  and  if  he  died  without 
issue^  the  remainder  over,  A.  took  an  estate- 
tail  ;  and  there  are  many  other  cases  to  the 
same  effect. 

*'  And  there  is  a  very  strong  case  to  this  pur- 
pose, Hil.  42  and  43  Eliz.  cited  by  Haky 
1  Vent.  231,  by  the  name  of  ByfieUVs  Case, 
which  was  a  devise  to  ^.,  and  if  he  died,  not 
having  a  son,  then  to  remain  to  the  heirs  of  the 
testator,  which  was  held  to  be  an  estate-tail.  (A  a) 

"  And  Burley's  Case,  43  Eliz.  cited  by  HalCj 
1  Vent. 3S0y  is  a  case  in  point;  for  there  wa» 

(ka)  MeUish  t.  MdlUh^  a  Barn.  &  Cres.  520. 
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a  devise  to  A.  for  life,  remainder  to  the  next 
heir-male,  and  for  default  of  such  heir-male  to 
remain  over,  adjudged  an  estate-taiL  For 
when  it  is  said,  that  for  want  of  such  issue  the 
land  shall  remain  over,  it  is  plainly  meant,  that 
it  shall  not  remain  over  till  the  issue  failed ; 
and  the  issue  must  have  it  so  long  (for  nobody 
else  can)  ;  and  so  it  is  an  estate-tail. 
.  "  And  therefore,  since  a  devise  to  a  man  for 
life,  and  after  to  the  first  heir-male  of  his  body 
lawfully  begotten,  and  for  want  of  such  heir- 
male,  to  another,  will  raise  an  estate-tail  in  the 
devisee,'  judgment  must  be  given  for  the  de- 
fendant, who  claims  as  heir-male  under  such  a 
limitation/' 

This  judgment  was  affirmed  in  the  King's 
Bench  unanimously,  on  a  writ  of  error ;  and 
its  importance  as  a  leading  case,  illustrating  a 
general  rule,  and  examining  the  authorities,  was 
supposed  to  justify  its  insertion  in  detail. 
'  In  all.  these  and  the  like  cases,  the  Courts 
proceed  in  their  determination,  on  the  presump-^ 
tidn  that  the  intention  was  to  create  an  entail, 
and  that  by  the  word  heir  the  testator  meant 
his  heir  for  the  time  being  of  his  body;  conse- 
quently to  include  all  the  lineal  descend- 
ants (/). 

But  there  are  several  instances  which  so  far 
from  affording  ground  for  this  construction 
have  precluded  it  by  exhibiting  evidence  of  a 
different  intention. 

if)  Burnet  v.  Coby^    Barnardiston's    Rep*  in    B.R.  367* 
8  Vin.  Ahr.  258. 
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Thus,  in  White  v.  Collins  (m),  a  devise  was  to 
F.  to  enjoy  the  rents  and  profits  thereof  for  his 
natural  life,  with  a  power  to  make  a  jointure 
of  all,  or  part,  if  he  should  marry;  and  after 
his  death,  and  subject  to  the  jointure,  if  any 
should  be  made,  to  the  heir-male  of  his  body 
lawfully  begotten,  during  the  term  of  his  na- 
tural life ;  and  for  want  of  such  Aeir-male,  then 
over ;  and  it  was  held,  that  F.  and  the  person 
who  should  at  his  death  be  his  heir-male  bad, 
severally,  distinct  estates  for  life  only.  An 
estate-tail  could  not  arise  to  jF,  from  the  devise 
to  his  heir,  since  the  estate  limited  to  the  heir 
was  confined  to  the  period  of  the  life  of  the 
heir,  and  the  heir-male  could  not  have  a  more 
ample  estate  than  for  his  life,  because  it  was 
confined  to  that  express  period ;  and  there  were 
not  anv  words  to  show  that  the  estate  was  to  be 
inheritable  in  succession  beyond  the  express 
period  of  a  life. 

In  this  case,  too,  it  was  agreed,  that  had 
nothing  appeared  to  warrant  a  contrary  in- 
ference, F.  might  have  taken  an  estate-tail 
though  the  devise  to  his  heir  was  in  the  singular 
number. 

It  is  also  observable,  that  the  gift  was  only 
to  the  heir  in  the  first  degree,  and  not  to  suc- 
cessive heirs,  so  as  to  pass  a  qualified  estate- 
tail. 

In  other  instances  (n),  the  word  heir  in  the  sin- 
gular number  has,  from  words  of  appreciated 

(m)  ffhiie  ▼.  Ccltins^  Com.  Rep.  289. 

(n)  Archer's  Case,  1  Co*  66  b.  tupra^  p.  54S. 
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reference^  which  designated  some  particular 
person,  or  from  words  of  superadded  limitation, 
whic^  dctpCribed  a  line  of  successors  to  claim 
under  an  entail  in  that  person,  been  construed 
a  word  of  purchase ;  and  these  cases  are  col* 
lected  in  the  first  volume. 

However,  the  word  Jirsty  next^  or  eldest  (c), 
coupled  with  the  word  keir^  will  not  of  itself 
prevent  the  construction  which  would  raise  an 
estate- tail.  To  raise  such  estate  there  must  be 
some  words  of  reference « to  a  person  who  i$ 
living;  or  some  superadded  words  of  limitation 
describing  a  class  of  inheritable  persons,  who 
are  to  be  the  representatives  and  legal  succes- 
sors of  the  heir  only,  and  not  of  his  ancestor. 

(c)  1  Vol.  p.  supra,  548. 
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